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PREFACE. 



Thb Study of Political Science has received a great impulse 
in the United Statei since the Civil War. In the Schools, 
the ohange is particularly marked. This is owing to the 
direct influence of the war» to the increasing number and diffi- 
culty of political problems attending the development of society , 
and to the growth of interest in human questions all over the 
civilized world. 
,' The change in the character of the work done in schools is 

/^ almost as marked as the change in its quantity. A generation 
^> ago, the work was practically limited to the study of the Con- 
s-^ stitution of the United States, carried on in a very narrow way. 
^c^ The sole text-book was the traditionary ** Civil Qovemment " 
that still lingers in some schools. This the introduction of the 
historical and scientific methods has changed for the better. 
The field of study has continued to widen until, in the best 
schools, it can no longer be covered even by the best students, 
a&d it has become a serious matter to know what portion of it 
to cultivate. 

As the result of much experience both as a student and a 
teachef of the subject, the Author is of the opinion that, 
not only in the High School and the Academy, but also in 
the College, the American Government should still be the 
Oentral subject of study in this field. This opinion he holds 
on both pedagogical and practical grounds. He is further of 
th^ opinion, that this study should embrace a comprehensive 
Tiew of the origin and growth of the American Gk>venuB«tit, 
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and an adequate exegetical and luBtorical commentary upon 
our Dual Constitution, National and State. He lias accord- 
ingly attempted to furnish a text-book embodying these 
ideas. 

The advanced student may profitably study books devoted 
to the principles of Constitutional Law; but such a treatise is 
not the text-book that the average student, with his power of 
generalization and compass of facts, needs. He will find a 
close study of the Constitution of the United States, accom- 
panied by suitable historical discussion and illustration, far 
more profitable than Constitutional disquisitions. Hence, the 
central position in this book is assigned to the National Consti- 
tution. Still, it is not so much the Constitution as a document 
written in 1787, as the Constitution developed by the life of 
the people and construed by Congress, by the Executive, and 
by the Courts as shown in our Legislative, Administrative, and 
Juridical history, with which it deals. It is the living and 
working Constitution that concerns the American youth, and 
not simply a document; the Constitution in action, and not the 
Constitution in a book. Hence the Author has striven, in 
accord with the later and better tendency in treating such sub- 
jects, to make his book strong in its historical elements. Con- 
stitutions are not made, they grow. 

Hitherto the National Government has occupied dispropor. 
tionate attention in teaching the American Government. The 
States have almost fallen out of sight. Li this treatise, due 
prominence has been given to the fact that this Government is 
Dual or Federal, and that the citizen has two loyalties and two 
patriotisms. It is written in the spirit of the aphorism : An 
Indestructible Union composed of Indestructible States. The 
growth of this dual system has been traced from its roots, in 
the first feeble English settlements planted in Virginia and 
Maflsachusetts. The State System has not, however, been 



described at as much length as the National System; that has 
not been thought necessary or even desirable. 

By using two kinds of type — putting the main propositions 
in larger, and the amplifications in smaller type — ^the Author 
has adapted the book to the needs of students and classes giving 
different amounts of time to the study, and so pursuing it more 
or less thoroughly. He believes, also, that he has adapted 
the book to the needs of different grades of schools. Those 
teachers, for example, who wish to teach the National Gov- 
ernment, with merely incidental mention of the States, can 
limit the work to Parts I. and II., or they will find Part II. 
alone an adequate commentary upon the National Constitu- 
tion. 

It has not been found practicable to furnish bibliographies 
for the separate chapters. Were that done, the same titles 
would appear over and over again. But the three Parts of the 
book are suflSciently distinct to permit separate bibliographies. 
It would have been easy greatly to extend the references to 
books. But an over-extended Literature commonly defeats its 
own ends. The common student, especially, is lost in the mul- 
titude of titles cited. The aim has therefore been to make a 
helpful bibliography rather than an extensive one. 

Due pains have been taken to secure accuracy of fact and 
statement. But, as a matter of course, errors will creep into a 
book that contains so much matter-of-fact material as this one. 

With these words of explanation, the Author commends 

"The American Government" to the consideration of students 

and teachers of this most engaging and important branch of 

knowledge. 

B. A. Hinsdale. 

Thb Unitbrsitt of Michigan, 
J uue 1,1891. 
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CORRECTIONS AND ADDITIONS. 

[The places where the corrections and additions properly belong are shown by 

the figures that number the paragrmphs.] 

PABAaBAPH 237. — The complete reports of the Eleventh 
CensuB are embraced in 25 quarto volumes, and a Com- 
pendium in three volumes, royal octavo. There is also 
an Abridgement The total cost of this Census has been 
about $10,000,000. 

Pabaobaph 264. — At the first regular session of the 
Fifty-third Congress, a bill was passed that repealed all 
statutes and parts of statutes then in force relating to 
supervisors of elections and special deputy marshals. The 
President's approval of this bill was given February 8, 
1894 

Paoe 154. — The Congressional districts of Iowa and 
South Carolina, shown iu the maps, belong to the period 
1882-92. 

Pabaobaph 267. — Within the last few years, the prop- 
osition to have the Senators elected directly by the people 
has been received with much favor. The House of Repre- 
sentatives has twice voted to submit to the State Legisla- 
tures an amendment to the Constitution having that effect, 
but the Senate has not concurred. 

This is the form of the joint resolution that the House 
has twice passed: 

Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled (two-thirds of each 
House concurring therein), That in lieu of the first paragraph of 
Section 8 of Article I. of the Constitution of the United States, 
and in lieu of so much of paragraph 2 of the same section as re> 
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lates to the filling of vacancies, and in lieu of all bf paragraph 1 
of Section 4 of said Article I., in so far as the same relates to any 
authority in Congress to make or alter regulations as to the times 
or manner of holding elections for Senators, the following be pro- 
posed as an amendment to the Constitution, which shall be valid 
to all intents and purposes as part of the Constitution when rati- 
fied by the legislatures of three-fourths of the States: 

<*The Senate of the United States shall be composed of two 
Senators from each State, elected by the people thereof, at large, 
for six years; and each Senator shall have one vote. The electors 
in each State shall have the qualifications requisite for electors of 
the most numerous branch of the State legislature. 

** The times, places, and manner of holding elections for Sena- 
tors shall be as prescribed in each State by the legislature thereof. 

" When vacancies happen in the representation of any State in 
the Senate the executive authority of such State shall issue writg 
of election to fill such vacancies: Provided, That the legislature 
of any State may empower the executive thereof to make tempo- 
rary appointments until the people fill the vacancies bv election, 
as the legislature may direct. 

" This amendment shall not be so construed as to affect the 
election or term of any Senator chosen before it becomes valid as 
part of the Constitution." 

Paragraph 272. — A quorum of the House of Commons 
is forty members, not forty-five. 

Paragraph 273. — The corresponding rule in regard to 

quorum adopted by the Fifty-third Confess is as follows : 

" Upon every roll call, and before the beginning thereof, the 
Speaker shall name two members, one from each side of the pend- 
ing question, if practicable, who shall take their places at the 
Clerk's desk to tell the names of at least enough members who are 
in the Ilall of the House during the roll call who do not respond, 
when added to those responding, to make a quorum. If a quorum 
does not respond on the roll call, then the names of those so noted 
as present shall be reported to the Speaker, who shall cause the 
list to be called from the Clerk's desk and recorded in the Journal; 
and in determining the presence of a quorum to do business those 
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ivho YOtedi those who answered present, and those so reported 
luresent shall be considered. Members may, when their names are 
•called, record their votes,'* etc. 

The rule farther provides that '' every member shall be 
present within the Hall of the House during its sittings^ 
. unless excused or necessarily prevented; and shall vote on 
•each question put, unless he has a direct personal or 
pecuniary interest in the event of such question, and on 
roll call, should he not vote, he shall answer 'present'" 

308^. Inoome Tax£& — A tax on incomes is an indirect 
^tax in the sense of the Constitution, the Supreme Court 
having decided that only land and capitation taxes are 
•direct taxes. The first tax of the kind imposed by Con<« 
gress was one of 3 per cent on all incomes over $800« 
The date of this tax, August 6, 1861, suggests the cause of 
its imiKMition, viz, the needs of the Government growing 
cut of the War. A new act, passed the next year, made 
the tax 5 per cent on incomes under $5,000, with an ex- 
emption of $600 and house rent actually paid; on incomes 
in excess of $6,000 and not over $ip,000, 7^ per cent, and 
those over $10,000, 10 per cent In 1864 a special tax of 
^ per cent, on all incomes over $600 was added. Sabse- 
•quent legislation was had down to 1872, when the income 
tax expired, [t was understood to be a war measure, and 
v^as considered inquisitorial and burdensome. The maxi- 
mum revenue derived from this source in any one year 
was, in 1866, $72,982,000, and the total amount of revenue 
from first to last was $346,911,000. 

The Fifty-third Congress passed an act to reduce tax- 
ation, to provide a revenue, etc., which became a law, with- 
out the President's approval, August 26, 1894 This act 
provided that on the first day of January, 1895, and the 
first day of the same month of each succeeding year until 
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1900, there ehoold be assessed, levied, and oolleoted a tax 
for the preceding calendar year, on the gains, profits, and 
income of every citizen of the United States, whether 
residing at home or abroad, and of every person resid- 
ing therein, whether said income be deriyed from prop- 
erty, salary, trade, eta, carried on in the United States, 
or elsewhere, at the rate of 2 per cent on the amount 
so derived over and above $4,000. In computing incomes, 
the necessary expenses actually incurred in carrying on 
any business, occupation, or profession, and also interest 
and taxes may be deducted. The law makes it the duty of 
all persons of lawful age, having an income of more than 
$3,600 for the taxable year, computed as aboye, to make 
return of the same to the Government 

Pabaobaph 313. — In 1884 the Court made another de- 
cision that was a complete reveisal of the yiew held by the 
champions of legal tenders in 1862-63. The Reporter 
summed up the opinion of the Court in the following prop- 
ositions: 

" Congress has the Constitutional power to make the Treas- 
ury notes of the United States a legal tender in payment of private 
debts, in time of peace as well as in time of war. 

" Under the Act of May 31, 1878, Ch. 146, which enacte, that 
when any United States legal-tender notes may be redeemed, or 
received into the Treasury, and shall belong to the United States, 
they shall be reissued and paid out ag^in, and kept in circulation 
Kotes so reissued are legal tender."^ 

Pabaoraph 325. — The case referred to, In re Bahrer, 
Petitioner, is found in 140 U. 8., p. 545. 

Pabaobaph 344. — At a special session of the Fifty- 
third Congress, convoked to consider the financial state of 
the country and Government, an act was passed, after a 
long and severe struggle, repealing so much of the silver 

pl^ 1 Juilliard v. Greenman, 110 U. 8., p. 421. 
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act of 1890 as directed the Secretary of the Treasuty to pur- 
chase from time to time silver bullion on account of the 
Government This act, which bears date November 1, 1893, 
contains the following clauses: 

" And it is hereby declared to be the policy of the United 
States to continue the use of both gold and silver as standard 
money, and to coin both gold and silver into money of equal intrin- 
sic and exchangeable value, such equality to be secured through in- 
ternational agreement, or by such safeguards of legislation as will 
insure the maintenance of the parity in value of the coins of the 
two metals, and the equal power of every dollar at all times in the 
markets and in the payment of debts. And it is hereby further 
declared that the efforts of the Government should be steadily di- 
rected to the establishment of such a safe system of bimetallism 
as will maintain at all times the equal power of every dollar coined 
or issued by the United States, in the markets and in the payment 
of debts." 

Pabaobaphs 426 and 441. — The Michigan law of 1891 
was repealed two yeeu's later, and Michigan again appoints 
her electors in the same manner as the other States. 

Pabagbaph 480. — In 1893 the representatives at Wash- 
ington of several European powers and the representatives 
of the United States at the capitals of those powers were, 
by mutual agreement, raised to the rank of ambassador. 
These powers are Great Britain, Germany, France and 
Italy. 

Pabagbaph 580. — At its second session, the Fifty-third 
Congress passed an act to enable the people of Utah to 
form a constitution and State government. It provides 
for a convention to convene the first Monday of March, 
1895, to frame a constitution, that shall subsequently be 
submitted to the people of the Territory for their ratifica- 
tion; also for the issuance by the President of a procla- 
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mation, when all the teFms and conditions have been com- 
plied with, announcing such fact, and then Utah shall be 
deemed admitted to the Union on an equal footing with 
the other States. Bills providing for the admission of the 
Territories of Arizona and New Mexico as States passed 
the House of Representatives at the same session, and are 
now pending in the Senate. 

Page 355. — The number of volumes of " U. S. Reports," 
8o called, to date is 63, making a total of 153 volumes. 

Pabaobaph 706.— In 1893, Colorado, by an amendment 
to her Constitution, put women on the same footing as men 
in respect to the suffrage. (See also 240. ) 

Pabaobaph 710. — Massachusetts has now repealed the 
provision referred to in regard to the Governor of the 
State. 

Pabaobaph 761. — In 1893, the Legislature of Michi- 
gan passed an act granting the University of that State 
one-sixth of a mill on a dollar on the grand duplicate, 
annually. 



INTRODUCTION. 



THE SCIENCE OF POLITICS. 

1. Dkfinitton. — One of the greatest living masters^ of the 
Science of Politics says its field comes into view when, [passing 
beyond such related sciences as Political Economy and Ethics, 
" we come to consider man, hot only as a member of society, but 
as a member of some particular society, organized in a particular 
way, and exercising supreme authority over its members; in other 
words, when we consider man as a citizen, and the citizen in his 
relations to the state/' He mentions a»tho natural heads under 
which the topics of this science may be grouped, " the founda- 
tion and general constitution of the state;" ** the form and admin- 
istration of government;" ** the principles and method of legisla- 
tion," and '' the state as a single and complete unit of a higher 
order, capable of definite relations to other like units." ^ 

The present treatise will not deal with the Science of Politica 
as thus outlined. It is not a general contribution to political 
philosophy. It deals with a specific and concrete theme rather 
than with a general and abstract one. But it will conduce to 
clearness and strength of treatment to devote a few pages to defin- 
ing some leading terms, before entering upon the proper subject- 
matter of the book. 

(1). Society. 

2. Man a Sociaii Being. — It is a famous saying of Aristotle'^ 
that man has a social instinct implanted in him by nature.' The 
meaning of this saying is, that men tend to live together and to 
depend upon one another. In all ages and countries we find 
them sharing a more or less common life. They cannot make 



1 Sir Frederick Pollock: An Introduction to the History of the Bcienco 
olitics, 8. /jx 

2 Politics, 1, 2, 15. 
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progress, be happy, or in the end even exist otherwise. There are 
indeed men called hermits, who bury themselves in the solitude of 
some forest or desert, mountain or island. But these men are 
always few in number; besides, they are born and reared in 
society, and they either return to it, or they become more and 
more like the animals in their way of livinj^, and finally die alone. 
Men cannot live separate and apart; they must obey their social 
nature and live together, or they will lose their humanity. As 
Aristotle says: "The individual when isc^lated is not self-suf- 
ficient; and therefore he is like a part in reUition to the whole. 
But he who is unable to live in society, or wlio has no need be- 
cause he is sufficient for himself, must he eitlicT a beast or a God; 
he is no part of a state." ^ Or, as an ►I'ler writer i)iils it: '*A man 
would no more be a man if he lived alone in the world, than a 
hand would be a hand without the re>;t of the bo ly." ^ 

3. Society Defined. — Men livin^i; together in human rela- 
tions constitute society in the general sensi' of the term. The men 
so living in any region or district form ii society. lUit sine these 
local societies are also connected; since they hav<; much in com- 
mon; and since men have one social nature, we al^^o use tlie word 
in the broadest sense, and speak of the human race as forming 
one society. Social means pertaining to society. 

The Latin verb sociare means to meet togetlier, to associate; 
the noun «octu«, a fellow or sharer, an associate or companion; 
and societasy from which society is derived, a union, communion, 
or association. 

(2). The Nation and the State. 

4. The Nation. — Professor Burgess points out that nation is a 
term belonging to the Science of Ethnology. ** It is derived from 
the Latin naacor, and has reference, therefore, primarily to the 
relations of birth and race-kinship."' A nation is properly one 
people, having common ancestry and descent, common language 
and traditions, manners and customs. The writer just quoted, in 
his definition of nation, joins the two ideas of ethnic or race unity 

.and of a national home or territory marked by geographical unity. 

1 Politics, 1. 2, 15. 

2 Sir F.J. Stephen: Liberty, Equality, and Fraternity, 128. 

3 Political Science and Comparative c;<)nstitutlonal Law. L 1. 
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But there are nations that do not present all the elements that 
have been enumerated. The central idea is suggested by nascar. 

5. The State. — Mr. Wheaton, following Cicero and most 
modem jurists, defines a state as "a body politic, or society of 
men united together for the purpose of promoting their mutual 
advantage by their combined strength."* Professor Burgess says 
it is ''a particular portion of mankind viewed as an organized 
unit.*" Such a society occupies its own territory and is called 
sovereign. Mr. Wheaton remarks that this definition excludes all 
corporations, both public and private, that the state itself creates, 
such as the London and Plymouth companies, to be mentioned 
hereafter. It excludes all voluntary associations of robbers and 
pirates, and all hordes of wandering savages not yet formed into 
a settled society. The definition also excludes the States of the 
American Union, because they are not sovereigns in the sense of 
international law. The United States, France, Germany, and 
Bussia are states. 

6. The Nation and the State Discriminated. — ^There is a 
constant tendency, especially in the United States and England, 
to use these two terms synonymously. While this usage may 
answer the purpose of popular discussion, it is too loose and 
inaccurate for scientific definition. A nation may belong to differ- 
€nt states; a state may be composed of two or more nations or 
parts of nations. The Germans and Poles are nations, although 
found in several different states; and so are the Jews and the 
Gypsies, in a loose sense, although scattered over so many 
different countries. The British, Austrian, and Russian Empires 
consist of many nations or parts of nations. In recent times, 
there has been a strong tendency to make nationality the basis of 
the state. Examples are seen in the attempts '' to realize national 
unity," found in the history of Germany and Italy since the 
downfall of Napoleon. Sometimes, as in the United States, the 
nation and the state are coextensive. 

7. Sovebeignty. — In defining the state this much-used 
word has been employed. In every independent society, such as a 
alafee, there must be some authority from which the whole law and 

1 International Law, Chap. II. 
% Piditlcal Science, L 60. 
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administration ultimately proceed. This authority is called 
sovereignty, the person or persons who wield it the sovereign or 
sovereigns. The following particulars are essentials to a full 
understanding of the subject: 

(1). Sovereignty is unlimited power over the individual mem- 
ber of the state and all associations of members. This proposition 
is sometimes denied as savoring of despotism. It has been pointed 
out that the difficulty lies in the fact that men do not care- 
fully distinguish between the state and the government^ For 
example, the people of the United States, in their Constitutions, 
have delegated certain powers to their governments, National and 
State; their governments are, therefore, relative and limited. But, 
plainly, the power of the people of the United States to change 
these governments to please themselves is absolute and unlimited. 
The discussion of this topic will be renewed when we come, in a 
later page, to discuss the relations of the American States to the 
Union. 

(2). As ^sovereignty makes the law, it is necessarily superior 
to it and cannot be bound by it It is not, however, higher than 
duty or moral obligation. 

(3). In the absolute semse sovereignty cannot be divided; the 
very supposition implies two highest, or sovereign, authorities in 
the state. Still, the sovereign authority may delegate certain 
powers to one government, and certain other powers to another, as 
is done in the United States; but this is not dividmg the ultimate 
supreme power. 

(4). Sovereignty may vest in one person, in the few, or in the 
many, according to the nature of the state. In a democratic 
state, like the United States, it is vested in the many— that is, in 
the people or the nation. 

(3). The Origin op thb State. 

«. The Historical Theory. — ^The true account of the origin 
of the state is that given by Aristotle, which may be thus summa- 
rized: Man cannot exist in solitude; the union of the two sexes is 
necessary to the perpetuation of the race, and to its proper 
direction and guidance. The relations of husband and wife, 
parent and child, master and servant, determine the household or 
family. Families coming together form the village or tribe, and 

1 Burgess: Political Science. I. 
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A union of tribes, or the expansion of the single tribe, forms the 
state. The units of the family are individuals, the units of the 
tribe are families, the units of the state are tribes or villages. 
The family is the first step, the tribe the second step, and the 
state the last step in social development. Man becomes perfect 
only in the state. The state is not the result of agreement, con- 
tract, or convention among men; it is an organic development, 
and so, perfectly natural. It is imposed on man by the conditions 
of his highest life; it is the only condition in which he can achieve 
all that he is capable of achieving. Hence the Aristotelian 
maxim, " Man is bom to be a citizen." The state differs from the 
family, therefore, in the number of its members, and in the 
number and nature of them. 

9. The Doctrine op Contract. — Once it was the fashion to 
say that the state is an artificial product or mechanism. Those 
who held this doctrine reasoned thus: At first, there was no 
society or government. Men lived in a free, natural condition, 
every one doing what he pleased. In this state they enjoyed a 
great many rights and privileges that they could not enjoy when 
they came to live together in society. For example, men living 
alone in the forest, or in small numbers, could safely do a great 
many things that they could not do living in a town or city. 
But living in this way, men suffered the want of those advantages 
that spring out of society and government. Hence, they agreed 
to enter into society, and to constitute government. According to 
this agreement, they surrendered those natural rights that would 
bring them into conflict with one another; they established cer- 
tain rules of conduct, and appointed officers to enforce these 
Tules. 

The most celebrated defence of this theory is Rousseau's 
work, " The Social Contract." 

10. Refutation op This Theory. — ^The truth is, no such con- 
tract as this was ever entered into by men, either directly or 
indirectly. Men live together just as naturally as birds pair and 
^ther into flocks, or as bees live in swarms; and government is a 
natural and necessary outgrowth of this condition. Thus, society 
And government, although very simple at first, have existed from 
the time that the first man and the first woman formed the first 
family. The first child was torn into a community already 
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existing, and he became subject to an authority that he had no 
part in creating or in administering. And so it is now; children 
are bom into society, and are subject lo government from the time 
that they draw their first breath. As they grow up, they continue 
members of society; they may or they may not assist in carrying 
on the government; but they never have anything to do with 
creating the Hociety into which they are bom, or with originating 
its government. No man is ever invited to enter society; no man 
ever enters it of his own accord; no man is ever asked whether he 
will become a subject of government; no man ever becomes such 
of his own choice. A man may choose to live in this society 
rather than in that one, or to be subject to one government rather 
than to another one; but he must live in some society, and so be 
under some government, unless, indeed, lie become a hermit. 
Hence the rule, that a man is bound to render obedience to the 
government under which he lives. 

But still more, men could not come together and frame such 
a compact as this theory supposes unless society, government, and 
the Ptate already existed. Compacts in plenty are found in polit- 
ical history, but they belong to a considerably advanced stage of 
social and political progress, and never to its beginning. Tha8» 
compact assumes the very fact that it seeks to explain. 

11. The TiiKoLocjicAL Thkory. — This theory regards the state 
as the immediate workmanship of God. The New Testament say» 
government is an ordiniinc^e of C^od, and makes it a divine institu- 
tion. But this language cannot mean that the Divine Being 
directly created the particular governments that now exist, or 
that have existed. Government is divine in the sense that 
marriage, the family, children, society, and the state are divine; 
it is a necessary condition of the existence of the human race^ 
God ordained society, government, and the state when He gave 
man hi«» social nature. 

(4). The Office of Government. 

12. Rights and Duties. — Men have rights that they should 
enjoy, and duties that they ought to perform. They are entitled 
to life, liberty, and the pursuit of happiness so long as they prop- 
erly conduct themselves. They must also regard the lives, liberty,. 
and happiness of their fellows. Securing to men their rights and 
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compelling tnem to perform their dutieB, together constitate th»- 
maintenance of justioe. But since some men, left to themselTes, 
will not do justice, there must be in society some authority or 
power that will look after the matter and see that justice is done. 
Accordingly, ji|stice is the first duty of society. As Aristotle 
si^s: '' Justice is the bond of men in states, and the administra- 
tion of justice, which is the determination of what is just, is the 
principle of order in political society.'' ' 

13. SociAii Pbogbess. — ^The well-being of society — particularly 
advanced society — ^requires a great many things to be done that 
are not embraced in justice. Roads and bridges must be built 
and kept in order; harbors and light-houses must be constructed; 
letters and newspapers must be carried from place to place; 
schools and education must be furnished; the arts, sciences, and 
good morals must be fostered. Nor can these things be provided 
by single men, or by a few men associated together, even if they 
are disposed to provide them; they call for the united strength of 
the community. Hence, the promotion of its own progress is the 
second duty of society. 

14. The Ofpick of Oovebnment Twofold. — The instrument 
whereby society directly insures justice and progress is the govern* 
ment. On the one side, this consists of customs, rules, or lawa 
commanding what society wishes to have done and forbidding 
what it does not wish to have done; on the other, it consists of 
rulers or officers whose business it is to see that these rules or lawa 
are enforced. It is easy to see what would be the result if a society 
were without government. Not only would progress be impos- 
sible, but society could not exist. First would come anarchy^ 
or that social state in which every man does as he pleases, and 
then destruction. Society and social order must go together. 
Qovernment is a universal fact. Man, society, and government 
are always found together; they are the broadest terms in the 
vocabulary of political science. A group of savages eating shell- 
fish on the sea-shore has no written laws, no legislature, no 
courts, no president; but it has some customs that take the 
place of laws, and a head, as the father of the family or the chief 
of the tribe, who sees that these customs are enforced. Govern- 

1 Politics,!, 2.15. 
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ment will always be rude and simple when soeiety is rude 
amd simple, but there will be government. Aristotle says: " Man 
is more of a political animal than bees or any other gregarious 
animals.*'^ 

Govern and governor are from the Latin gubemare and guber- 
nator, which primarily mean to steer a ship, and a pilot or 
steersman. 

15. OovERNMENT CoERCivE. — Govemmeut IS coercive by its 
very nature. Its tirst duty is to compel obedience to its man- 
dates. A government that is not obeyed is no government at all. 
This coercive power comes from society; whenever it is necessary 
government has the right, and is in duty bound, to summon to its 
aid all the powers that society possesses to secure its ends. This 
it does in the name of society and for its defence. 

16. The State and the Government. — It is important to 
observe that the state is one thing, the government quite another. 
The state is the corporate people; the government, a system of 
agents and powers that the people have either organized, or per- 
mitted to be organized, to carry on the public functions of societyi 
Therefore, government is not an end but a means. This doctrine, 
which was explicitly taught by Aristotle, has not been better stated 
than by Dante. 

"And the aim of such rightful Commonwealths is liberty, to 
wit, that men may live for their own sake. For citizens are not for 
the sake of the Consuls, nor a nation for the King; but contrariwise 
the Consuls are for the sake of the Citizens, the King for the sake 
of the Nation. For as a Commonwealth is not subordinate to 
laws, but laws to the Commonwealth, so men wlio live according 
to the law are not for the service of the lawgiver, but he for 
theirs; whicli in the Pliilosophcr [Plato's] opinion in that which he 
hatli left us concerning the j)re8ent matter. Hence it is plain also 
that thougli a Consul or King regard of means ho the lords of 
others, yet in regard of the end they are the servants of others; 
and most of all, tiie Monarch, who without doubt is to be deemed 
the servant of all."' 

17. Patriarchal Govkunmknt. — Family and tribal societies 
are called patriarchal Hocieties; their governments are known as 

1 Politics, I., '2. 10. 

» Quoted by Pollock : lliston' of the Science oT Politics. 37, 38. 
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patruirchal goyemmento. The first two qrlUibles of this word 
mean fcUheVf the second two government; so that, in the origmal 
sense, patriarchal government is government by a father. It is 
-applied to tribes as well as families, because the original rulers of 
the tribe were the fathers of the oldest family. It is a form of 
government well adapted to the purposes of the tribe, but will 
not answer the purposes of a large and progressive society. 
Accordingly, we find patriarchal government in the savage or 
half -civilized states of society, although not to the exclusion of 
other forms in the half-civilized state, but we never find it in 
civilized societies. They have outgrown it. But human society, 
sX some stage of its progress, universally presents this type of 
social organization. 

We have an excellent example of a patriarchal ruler in 
Abraham, and of the development of a patriarchal tribe into a 
nation and a state in his descendants, as narrated in the Book of 
Genesis. Abraham breaks away from the ancestral tribe, beyond 
the River Euphrates, and removes to the Land of Canaan. He has 
flocks, herds, a large retinue of servants and children, and is a 
man of much power and consequence. On his death, his son 
Isaac becomes the head of the tribe, and he is succeeded in turn by 
his son Jacob. Jacob has twelve sons, every one of whom becomes 
the head of a tribe, but the process of separation now ceases; the 
twelve tribes are confederated, and are known as one people. In 
time, the tribes cease to wander as their fathers had done; they 
become fixed in Canaan, and at last grow into a nation and a state^ 
Tuled first by judges and afterwards by kings. 

(5). Kinds of Government. 

18. Aristoti^e's Division op Governments. — Apparently the 
first scientific division of governments was that made by Aristotle, 
into the monarchy, the aristocracy, and the democracy. This 
division has been much criticised but generally followed; its general 
acceptance attests its excellence. A recent writer has pointed out 
that it is rather a division of states than of governments, and 
that it had greater value in former times when the state and the 
government were conceived of as practically one and the same 
thing, than it has now when they are commonly separated.* Plainly, 

1 Burgess: Political Science 1. 71. 72. 
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the three names all have reference to the Testing of authority or 
to sovereignty, in other words, they simply tell us who hold» 
political power, hut tell us nothing as to the spirit of the govern- 
ments, as determined by the ends to which they are directed; thai 
is, whether they are good or bad. 

The fact is, governments may be divided in several ways that 
will throw light on their nature, according as we adopt different 
ideas or standpoints for our division. 

19. The Monarchy. — Monarchy is government by one man, 
or a monarch. A large number of persons may be employed in 
carrying on the government, but they do so in the name and 
by the authority of the monarch. Monarchical governments 
are more numerous in history than all other governments put 
together. 

20. The Domocracy. — Democracy is government by the 
many, or the people. The people, or so many as participate in 
public affairs, come together at one place to enact laws, to settle 
questions of public policy, and to choose officers to carry out their 
will. Athens was a democracy in ancient times, and so was the 
Plymouth Colony for a brief period in modern times. But such a 
government is adapted only to small societies and to narrow terri- 
tories. The Athenians could meet in Athens to pass upon publio 
questions, and the Pilgrims in Plymouth for the same purx>ose; 
but the English could not in this way govern tlie British Empire 
from London, or the Americans America from Washington. This 
is one of the reasons why democracies have been few in number. 
There is no existing democracy. 

21. The Aristocracy. — In an aristocracy power is not en- 
trusted to one, as in a monarchy, or to the many, as in a democracy, 
but is confined to a few persons of superior birth and position. 
Pure aristocracies have been few. Venice was once such a govem-^ 
ment, but there is not now one existing example. The word 
means government by the best or the few. 

22. Mixed Governments. — Many governments contain a vari- 
ety of elements, and so are really mixed governments. Of such a 
government, England is a good example. The monarch reigns by 
hereditary right; the House of Lords, consisting of the heads of 



THK sguvcb of kilitiob. 11 

the great families, is an hereditary aristooratio body; while the 
Hoase of Commons, which is really soTereign, is chosen by the 
neople and is a repablican body. The same is true in a less 
iegree of Germany. 

23. Immediate akd Represehtatiye GrOYEBKMXMTS.* — This 
diyision is made with reference to the identity or non-identity of 
the govemnient with the state. If the two are identical, the 
government is immediate or direct; if they are non-identical, the 
government \s representative or indirect. Evidently, immediate 
government is the simpler and the more readily understood. 

24. Representative Goverkment.— The principle of political 
representation was practically unknown to the ancient world. 
"No statesman of antiquity, either in Greece or Rome, seems to have 
conceived the idea of a city sending delegates armed with plenary 
powers to represent its interests in a general legislative assembly 
. . . . In an aristocratic Greek city, like Sparta, all the mem- 
bers of the ruling class met together and voted in the assembly; 
in a democratic city, like Athens, all the free citizens met and 
voted; in each case the assembly was primary and not representa- 
tive.**' The German mind is entitled to the credit of inventing 
representative government, to which political progress in modem 
times is more largely due than to all other political causes put 
together. 

25. The Republic— The people of a republic govern them- 
selves by means of chosen men whom they call representatives. 
Republicanism is government by the people in an indirect sense. 
The word means the public weal, the commonwealth. In 
antiquity and the middle ages, a republic was a government of any 
kind without an hereditary king at its head. President Lincoln 
called it, " Government of the people, by the people, and for the 
people.'* 

However, the so-called republics and democracies of antiquity 
and the middle ages were not such according to modem ideas. 
•* After all, the citizens for whose welfare Aristotle conceived 

the state to exist were, even in the most democratic of con- 



1 This dlTislon. as well as tbe next one, is giren by Burgess: PoUtiosl 
Bclence, II., chap. I. 
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stitutions, a limited and privileged class. They are people of leis- 
ure and culture, not living by the work of their hands. To make 
a true citizen of the worker in mechanical arts, the handicrafts- 
man who has not leisure, is thought by Aristotle a hopeless task, 
and this even with reference to the skilled and finer kinds of work. 
The grosser kind of labor is assigned to be done by slaves, who 
are wholly outside the sphere of political right. Not that Aris- 
totle would neglect the welfare of inferior freemen or even of 
slaves. He would have the statesman make them comfortable, 
and bring them as near happiness as their condition admits. But 
of happiness in the true sense they are incapable.'* * 

26. Centralized and Dual Governments.— Here the prin- 
ciple of division is the consolidation or distribution of political 
powers. In centralized government, authority is lodged in a single 
organization, as in England and France. Local government may 
exist, but only as the creature of the central government, by 
which it can be changed or set aside. In dual government, the 
estate delegates certain powers to one organization and certain 
other powers to a second one. The two may be strictly co-ordin- 
ate, and so independent in their different spheres; or one may be 
dependent upon the other; or, if they are independent, one may 
employ the other as an agency. 

27. Forms of Dual Government.— Authors differ in the 
number of forms of dual government that they recognize. Only 
two call for mention in this place, Confederate government and 
Federal government; or, as the Grermans call them, the StcuUen- 
blind and the Bundesstaat, Both of these forms aie illustrated by 
the United States at different periods of its history, as we shall see 
hereafter. 

A confederate government is the creation of the several local 
governments or states, rather than of the nation; it represents 
those governments and not the people; and it acts upon them and 
through them and not upon the nation directly. For example, 
if it needs money to fill its treasury or men to recruit its army, 
it calls upon the states for the needed supplies and the states 
respond in their own way. Sovereignty resides in the states, and 
not in the one people. A federal government, on the other hand, 

1 PoHock: Hiiitory of the Science of Pontics, 98. 
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is the creation of the nation; it acts directly upon the people and 
not indirectly through the states; it employs its own agencies and 
not those of the states, and it is commonly much better developed 
in all respects. While a legislative council or congress may serve 
the purposes of a confederacy, only a fully differentiated system- 
legislative, executive, and judicial branches— will serve the pur- 
poses of an efticient federal state. Plainly, sovereignty is here 
vested in the one people or nation. Our study of the American 
Government will give us the best opportunity that history affords 
to illustrate these two forms of political dualism. 

28. Federal GovERXMENT.^The relations of the local and 
general governments in a Federal State may be thus summarized: 

On the one hand, each member of the union must be wholly 
independent in those matters which concern itself only; on the 
other hand, all members must be subject to a common power in 
those matters which concern the whole body collectively. Thus, 
each member fixes for itself its laws, and even the details of its 
political constitution, not as a matter of privilege or concession, 
but as a matter of right, as an independent commonwealth; while 
in all matters concerning the general body, the several members 
have no power whatever. Each member is perfectly independent 
within the local sphere; but in the national sphere its independence, 
or rather its separate existence, vanishes. It is invested with every 
right and power on one class of subjects; on another class, it is as 
incai>able of separate political action as any province or city of a 
monarchy or of an indivisible recjublic. Peace and war, and, gen- 
erally, all that comes within the department of International Law, 
is reserved wholly to the central power; foreign nations know 
nothing of the states, aud deal only with the general government. 
A federal union forms one state or power in relation to other 
powers, but many states in relation to internal administration.* 

29. The Advaxtaoes of Centralized axd Dual (iov- 
BRNMENTS. — Each of these governmental forms has its own 
peculiar advantages. A centralized or unitary government secures 
greaterintemal peace, and diminishes faction, party strife, and local 
prejadice, as well as enhances immunity from the evils of war, 
both domestic and foreign. A federal government secures greater 

;'■ Hiitory of Federal Government, Cbup. I. 
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local freedom, more intense patriotism, and higher political educa- 
tion. We Americans claim that our federal system measurably 
secures the peculiar advantages that have been claimed for large 
and small states, local autonomy and national power. We hold that 
in an extended empire, like our own, local independence is as 
essential to freedom as centralized power is to peace and security. 

30. Civil Government.— The word civil is used in a variety 
of senses. Sometimes it is used in a sense so broad as to make 
civil government and government the same thing. But the word 
is derived from the Latin civiSj meaning citizen, which again is 
related to civitas^ meaning state; and we commonly limit it to 
those more advanced social conditions in which proper states 
are found, Roving savages are not citizens, because they do not 
constitute a state. In the proper sense, civil society and civilized 
society are the same thing. 

Civil government is the government of the state, and is 
coextensive with civil society. It is a government of regular and 
settled order. In the best sense, it is a government of laws resting 
upon intelligence and moral force. It is discriminated from mili- 
tary government, which is government by the army, or by force, 
and from the government of savage tribes. 

31. Civil and Political Rights. — Definitions of rights are 
both numerous and conflicting. The ideas that the term conveys 
change with intellectual, social, and political conditions. The 
modern Chinaman cannot understand it as the ancient Greek un- 
derstood it; nor do men living under absolute governments know 
what it means to the people of the United States. A general dis- 
cussion of the subject is not here called for, but two species of 
rights that are often confounded must be carefully discriminated. 

The use of the common highways, the protection of person 
and property, the pursuit of whatever trade or calling one sees fit 
to follow, are civil rights. Participation in the government, as in 
voting and holding oftice, are political rights. The civil rights, 
and still more the political rights, enjoyed by men greatly differ 
in different countries. As a rule, the freer the government, the 
larger the measure of rights possessed by the citizen or the sub- 
ject. These two classes of rights are by no means accorded to 
men in the same country in equal measure. The citizen may enjoy 
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full Civil rights and have no political rights whatever; or he may 
huve full political rights, while his civil rights are not well pro- 
tected. That is, his rights of person and property may be pro- 
tected, while he is denied all participation in the government; or 
he may participate freely in the government, while not enjoying 
civil protection. Civil and political rights are defined and pro- 
tected by law in all well-ordered states. 

32. Civil and Political Liberty. — Strictly speaking, civil 
liberty pertains to the enjoyment of civil rights; political liberty, 
to participation in politics or the affairs of government Some 
writers blend them in one whole. Dr. Lieber says that ** when the 
term civil liberty is used there is now always meant a high degree 
of mutually guaranteed protection against interference with inter- 
ests and rights held dear and important by all classes of civilized 
men,'* and also *' an efi'ectual share in the making and administra- 
tion of the laws as the best apparatus to secure that protection."* 
In other words. Dr. Lieber thinks that political liberty is essential 
to civil liberty, and that practically the two kind^ of rights cannot 
be separated. 

(0). Constitutions. 

33. Kinds of Constitutions. — Theoretical writers recognize 
two or more kinds of constitutions. Dr. Brownson calls one kind 
** Constitutions of the people," the other kind "Constitutions of 
the Government.'* Judge Jameson calls them " Constitutions as 
objective fact^" and " Constitutions us instruments of evidence." 
This distinction further illustrates the difference between society 
and government, the state and the political system. 

Constitutions "as they ought t<) be" are ideal constructions, 
like Plato's Republic and More's Utopia. 

34. The Constitution of the Pkople. — Jameson defines this 
as ** its make-up as a political orjjjanism; that special adjustment 
of instrumentalities, powers, and functions, by which its form and 
operation are determined." This constitution is a part of the 
political character and life of the people. It is the constitution 
actually existing and working at any given time. It is never 
summed up in a document. It grows up with the state, and is 
not made or ordained. It changes as tlie people change. 

I Civil Liberty and Self-Govemment, 8. 9. 
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25. The CoNSTiTtjnoN op the GoTBRKMiaiT*— Dr. Brownson 
defines this as " simply a law ordained by thd 21At!aa or people* 
instituting and organizing their government." Jameson e&j2 11 is 
''the result of vn attempt to represent in technical language some 
particular constitution existing as an objective fact." ^ Commonly 
this secondary constitution is in general accord with the primary 
one, but it always varies from it more or less widely. The Consti- 
tution of the People of the United States says that the President 
and Vice-Ptesident are elected by the people voting by States; the 
Constitution of the Government says they are elected by electors 
appointed as the several State legislatures may direct. 

36. CoNSTrruTioNAL Governments. — Every nation has a con- 
stitution considered as an objective fact, or a constitution of the 
people. But only those governments are called constitutional 
that are instituted and organized by some rules or statutes of 
binding force called constitutions. These constitutions may, in 
whole or in part, be the immediate concessions or grants of a king, 
as Magna Charta, but this is rarely tLe case unless they are sternly 
demanded by the state. The object of constitutions is to institute 
political power, and to define and limit its extent. Constitutions 
are of two kinds, written and unwritten. 

37. Wripten Constitdtions. — ^The main difference between 
such a constitution and an ordinary law may be thus stated: A 
constitution is ordained by the state, or sovereign power, for the 
purpose of instituting the government, defining its powers, and 
directing by whom they shall be exercised. A law is enacted by 
the law-making power that the constitution has instituted, as a 
congress or a legislature, for the purpose of carrying on the gov- 
ernment under the constitution. Such a constitution is also called 
an ''organic act ** and the " fundamental law." It is therefore a 
much more significant and solemn act than a common statute. A 
written constitution may be composed of old materials, and will 
be so to a large extent if it is successful; but it is always a definite 
act or transaction, an attempt to formulate the organic law. It is 
always a written document, lex scripta, 

38. Unwritten CoxsTiTrTioNs. — These constitutions grow 
up gradually, springing out of the character and life of the state* 

1 The Constitutional (Convention. Chap. III. The quotations from BrowosoD 
are given by Jameson. 
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HOW THE THIRTEEN COLONIES WERE GOVERNED. 

67. The Thbse Cuusses of Ck>L>ONiBB. — As we have seen 
in the last chapter, colonies frequently passed from one class to 
another. Still , the three original types were preserved through- 
out the colonial period. This is the grouping at the time of 
the Revolution: 

(1) The Charter Colonies were Massachusetts, Connecticut, 
and Rhode Island. The charters were written documents 
guaranteeing to the people certain rights, and may be com- 
pared to the State Constitutions of the present day. They 
sprang, however, from the Crown, and not from the people 
themselves. 

(2) The Proprietary Colonies were Pennsylvania and Dela- 
ware and Maryland. The proprietors, William Penn and 
Lord Baltimore and their descendants, held their provinces by 
patents or charters emanating from the King, and these patents, 
together with the concessions of rights and privileges made to 
the people by the proprietors, had much the same effect as the 
New England charters. 

(3) The Royal or Provincial Colonies were New Hampshire, 
New York, New Jersey, Virginia, North Carolina, South 
Carolina, and Georgia. The governors of these colonies 
administered them in conformity with written instructions 
given them from time to time by the Crown. No charter or 
patent stood between the people and the King; at the same 
time, the various concessions that the Crown made to the 

(33) 
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people, together with the cristomaiy mode of government, 
formed a traditionary constitution or charter. 

68. Thb CoLOinES Miniature Enqlands. — ^But while the 
thirteen colonies differed in these constitutional features, they 
substantially agreed in the form and machinery of their govern- 
ments. They all reproduced, with variations of detail, the 
political institutions of England. Except that they did not 
possess sovereignty, and so were not proper states, they were 
Englands in miniature. In fact, the ultimate elements of their 
political organization and spirit must be sought in the history 
of the ancient tribes of Germany, and in the earlier history 
of the Indo-Germanic race. These will receive attention when 
we come, in Part III, to deal with local political institutions; 
here it will sufBce to sketch the general features of the Central 
Colonial Governments. 

69. The Fbame-work of the Colonial Governments. 
— In every colony the central government consisted of three 
branches, the Legislative, the Executive, and tbe Judicial. 
Save in Pennsylvania, Delaware, and Georgia, the legislatures 
were bicameral, not unicameral; that is, they consisted of a 
lower house, commonly called the Assembly, or House of 
Representatives, and an upper house, called the Council. In 
those States the Council had no legislative power, but was 
merely an advisory executive body. 

70. Powers op the Colonial Governments. — ^The 
word colony expresses dependence more or less strict. Here- 
after we shall see how the nature and extent of this depend- 
ence on England became the subject of angry contention; 
here it will sufBce to describe the usual course of government. 

The legislatures claimed the right to legislate on all matters 
of merely local concern, and this the home government usually 
granted. The charters enjoined the colonies not to infringe 
the laws of England; and about the close of the seventeenth 
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century Parliament enacted that ** all laws, by-laws, usages, 
and customs, which should be enforced in any of the planta- 
tions, repugnant to any law made, or to be made, in this king- 
dom, relative to said plantations shall be utterly void and of 
non-efPect." The power to decide what was repugnant, the 
home government retained in its own hands. All the colonies 
but Rhode Island and Maryland were required to submit their 
laws to the Crown for its approval; still, they took effect 
immediately on their passage, and continued in effect until 
formally set aside. Save in Connecticut and Rhode Island, 
the Governor had a veto on all legislation; he could also 
adjourn the legislature, and in some instances dissolve it and 
call for the election of a new assembly. The legislatures voted 
all colonial taxes. The courts adjudicated all cases arising 
under the colonial laws, subject, however, to an appeal to 
the King in council. Mr. Bryce's statement, ** practically 
each colony was a self-governing commonwealth, left to manage 
its own affairs, with scarcely any interference from home,"* 
is a true description of the times preceding the differences 
leading to the Revolution. 

71. Political Rights. — In all the colonies, the people 
participated in carrying on the government, but in different 
degrees. The freemen elected the more numerous and power- 
ful branch of the Legislature. In Connecticut and Rhode 
Island, they also elected the Council and the Governor. In 
Massachusetts, the Assembly elected the Council, subject to 
the Governor's veto. In the proprietary colonies, the pro- 
prietors appointed the Governors and the Councils. In the 
royal colonies, the Crown appointed both the Councils and the 
Governors. The Crown also appointed the Governor in 
Massachusetts, which has been well called a semi-royal colony. 

In some colonies, the Judges were for a time elected by the 

fc * 

IThe American Commonwealth, Chap. III. 
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legislatures, but at last they were all appointed by the Crown^ 
or by the Governors acting in the name of the Crown. 

72. Civil and Reliqious Rights. — Speaking generally^ 
the colonists who came to America seeking larger civil liberty 
found what they sought for. They possessed all the civil 
rights of Englishmen. Trial by jury in both civil and criminal 
cases, and the writ of habeas corpus were firmly established. 
The rights of life, property, and person were the common 
possession of the people, save as modified by the laws relating- 
to religion. Religious liberty was not as fully secured as 
civil liberty. Pennsylvania and Delaware extended full tolera* 
tion to all Christians, but not to non-Christians. Rhode Island 
denied the suffrage to Catholics, who were also discriminated 
against in other colonies. In the three other New England 
States, the Congregational Church was established by law and 
supported by taxation, as the Episcopal Church was in Virginia 
and in some of the other colonies. Upon the whole, the 
colonies were fully abreast of any communities in the world in 
respect to civil, religious, and political rights, and far in 
advance of most of them. 

73. Conformity to the English Model.— These legisla- 
tive, executive, and judicial departments are copies of the Parlia- 
ment, King, and Courts of England. The Houses of Representa- 
tives and the Councils are the House of Commons and the House 
of Lords over again. In fact, in some of the colonies the lower 
house was called the House of Commons. The people in England 
voted for members of the House of Commons only; and in the 
colonies, with the exception of the two republican Colonies of Con- 
necticut and Rhode Island, they voted only for the members of 
the lower branch of the legislature. An appointed council had 
taken the place of the hereditary House of Lords, and an appointed 
governor the place of an hereditary king. More men relatively 
exercised the right of suffrage in the colonies than in England 
but their suffrage did not directly effect, with the exceptions 
named, more departments of the government. Hence, the com- 
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men statement that the Colonists came to America with newpolit- 
ical ideas cannot be true of governmental forms and processes; 
in this respect they brought nothing new and established nothing 
new. All that the statement can mean is, that they wished to give 
the people more weight and power in conducting the government 
but according to the old forms. Besides, they were more inter< 
ested in enlarging their civil and religious rights than their polit- 
ical rights. 

74. New Modes of GtOVERNMent Rejected.— At first some 
new modes of government, or at least modes unknown to the 
English people, were attempted. In Virginia the first government 
was a despotism centered in the local council, limited only by the 
Company and the King in England. Plymouth and Massachusetts 
both tried democracy for a few years. Moreover, government by 
a commercial company, as in Virginia, or by a benevolent associa- 
tion, as in Georgia, was foreign to the English mind and habit 
The thoroughness with which these new devices were swept 
iiwsy, and the uniformity and promptness with which forms and 
modes of government familiar to the Colonists were established, 
shows the strength of political habit. Perhaps, too, proprietary 
government would have gone with the others, only, on the one 
hand, it was a simple form, easily understood; while, on the other, 
the proprietary was really a lieutenant-king, and so readily under- 
stood. 

75. The Dual System.— Circumstances, however, made one 
important departure from English precedent necessary. This was 
-dual government, the double jurisdiction of the Colony and the 
Crown. If the planters had not insisted upon being admitted to 
participation in public affairs, they would not have been English- 
men. If the King had not insisted upon extending his authority 
•over the plantations, he would have had no colonies. Mr. Bryce 
says the American of to-day has " two loyalties and two patriot- 
isms.*' His colonial ancestors had them also. At Jamestown and 
Boston are found the roots of our federal system. 

76. The Colonial Governments a Growth.— These well 
defined governments, although they confomied so closely to the 
£nglish model, were not set up at any given places or times. Like 
.an really useful political institutions, they were progressively 
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developed. Not one of the charters fully describes the goveru- 
ment existing in the colony organized under it. The Bedaratioa 
of Independence charged the King ¥rith conspiring with others Uy 
subject the Colonies to a jurisdiction foreign to their constitution. 
Tliis language relates to the Ck)lonies collectively, as one. But the 
Colonies as one had no constitution in the sense that the United 
St^ites has one to-day. They did, however, have a constitution in 
a Avider and less definite sense. The forms of government trans- 
planted from England; the rights and usuages belonging to all 
Englishmen and expressly guaranteed to the colonies, — these, modi* 
fied by American conditions, made up the constitution that the 
King sought to overthrow. 

77. The Colonies Compared With thosk <»f Spain and 
Prance. — Nothing could more clearly show the remarkable polit- 
ical genius of the English Colonists than such a comparison care- 
fully wrought out The Spanish and French colonies were estab- 
lished by patronage or power, and they were ruled in the spirit of 
absolutism by royal governors. They did not desire self-govern* 
ment; in fact, did not know what it is; and the more paternal the 
government became the more content they were. Political life is 
impossible under such a regimen. The English colonies came up 
in a very different way; and they were never so happy as when the 
Crown and the Parliament left them most severely alone. 

78. Slavery Estahlished.— In 1619, the very year thatVir^ 
ginia won her House uf Burgesses, a Dutch ship of war landed a 
few negroes at Jamestown, and with that act the history of slavery^ 
in the United States began. For a time its growth was very slow; 
few negroes were imported, and their natural increase was smalL 
Afterwards, both importations and the natural increase became 
more rapid. The increase in the total number of slaves, as well as 
ttieir distribution north and south of Mason and Dixon's line, is 
shown by this table r^ 

ITIA 1775 ITM 

North 10.900 46,120 40,370 

South 47,900 42»,000 657.627 

ToUL. 58,860 501,120 697,897 

.Slavery extended to all the colonies. Generally the colonies 
were opposed to the slave trade and to slavery. Statutes by the 

1 Lalor's Cyclopedia of PollUcal Science, •' Slavery." 
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score designed to limit or prohibit tlie importation of slaves, are 
found in their statute books. But this opposition was always over* 
borne by British traders, supported by the British govemment. 
The feeling of the country is shown by a resolution adopted by 
Congress, April d, 1776, three months before independence was 
declared. " That no slaves be imported into any of the thirteen 
United CoIonieB.** Some of the States, as Virginia, had already 
taken the same action. 



Mt- 1 1 »- — •••.•«"- - jW *■ J-M^^ I 



CHAPTER in. 



AMERICA INDEPENDENT. 

79. The Growth of the Colonies. — At first this wa« 
slow, afterwards rapid. This growth included all the material 
and moral elements of power — ^territory, population, wealth, 
intelligence, and religion. In the war that transformed all of 
the French dominions on the continent east of the Mississippi 
to England, the Colonies were a very prominent factor. 
Colony, which originally meant a single feeble settlement on 
the sea-shore, now meant a vigorous and thriving common- 
wealth. In 1775, Virginia, for example, was no longer James- 
town, but a noble province that extended to the Ohio River, em- 
bracing many hundreds of plantations and containing half a 
million of people. 

80. Population. — In colonial days there were no regular 
or complete censuses; and historians, dealing with population 
and wealth, are compelled to rely on very imperfect data. Mr. 
Bancroft supposes that the population of the country in 1774 
was 2,600,000.' This is about one-fourth of the population 
of England and Wales at that time. Nearly all of this popu- 
lation was American-bom. In the case of no colony had the 
emigration from Europe been of long continuance or great in 
numbers. The younger colonies, to a considerable extent, 
drew their population from the older ones. 

81. Wealth and Commerce. — Unfortunately, there are 
no statistics showing the growth of the Colonies in wealth, or 

1 History, IV, 62. 

(40) 
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its total amount at any one time. But the statistics of foreign 
trade are a guage of their material prosperity. Great progress 
was made in agriculture, in lumbering, and in fisheries; con- 
siderable progress in manufactures, and some in mining. In 
the year 1769, the total foreign commerce of the Colonies was, 
imports, £2,623,000; exports, £2,852,000; total, £5,475,000. 
Durand wrote of them in 1766: ** They are too rich to remain 
in obedience." 

82. Independence Declared. — All this time the con- 
spicuous fact in the politics of those commonwealths was their 
dependence, upon England. But suddenly, as the casual 
European observer must have thought, there came a great 
i^hange. Early in the year 1775, the Colonies united to 
resist, by force of arms, the efforts of the Mother Country to 
govern them; and on July 4, 1776, the Continental Congress, 
representing them all, published and declared: 

** That these United Colonies, are, and of right ought to 
be, free and independent States; that they are absolved from all 
allegiance to the British Crown, and that all political connec- 
tion between them and the State of Great Britain is, and 
ought to be totally dissolved; and that as free and independent 
States they have full power to levy war, conclude peace, con- 
tract alliances, establish commerce, and to do all other acts 
and things which independent States may of right do." 

The British Colonies in North America now became the 
United States of North America. The War of Independence 
made the declaration good. As the planting of these States 
was the most far-reaching event of the seventeenth century, 
so their independence was the most far-reach iug event of the 
eighteenth century. 

83. The Cause and the Occasion of the War. — ^The 
Declaration of Independence assigns the causes that impelled 
the Colonies to separation. These causes form a ** history oj 
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repeated injuries and usurpations, all having in direct object 
the establishment of an absolute tyranny over these States.'* 
These facts were rather the occasion than the cause of separa- 
tion. The American Revolution was a step in that grand 
march of civilized man toward larger freedom and better polit- 
ical institutions, which began in Europe in the fifteenth cen- 
tury and has continued until the present day. This movement 
was felt in England before the American Plantations were 
made, and was particularly vigorous in the seventeenth century. 
In America it went forward \vith more momentum than in 
England. The American Revolution was the proper continua- 
tion of the English Revolutions of 1642 and 1688; and its best 
definition is, a clash between the republican ideas of America 
and the monarchical and aristocratical ideas of England. The 
Declaration of Independence and the Constitution of the 
United States belong to the same series of great charters of 
human rights as Magna Charta, the Petition of Right, the Bill 
of Rights, and the Reform Bill. At the utmost, the facts 
recited in the Declaration were only proximate, and not 
original causes of the division of the British Empire. 

84. The Idea op Nationaxity. — ^The Thirteen Colonies 
occupied the edge of a vast territorial empire that was the fit 
home of a great sovereign people. A people had been slowly 
forming in this empire worthy to possess it. They were 
2,600,000 in number. They abounded in that capacity for 
self-government which is so characteristic of the English race. 
They represented the advanced civil, political, and religious 
ideas of the world. At the beginning, they sought only a 
redress of grievances; for a full year, they shrank from cutting 
the ties that bound them to the Mother Country; and yet, 
mainly unconsciously to themselves, the idea of nationality 
had slowly been taking form in their minds. The name 
"Continental" given to the Congress, the army, and the 
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cause flhowB how readily they caught the vision of independent 
empire. Turgot, the French Btatesman and philoflopher, wisely^ 
said that ** Colonies are like fruits, which cling to the tree only 
till they ripen." 

An historical review vnll illustrate the foregoing state- 
ments. 

85. Eholand in thx Beoihkino of rrniE Skvbktbenth Cen- 
TCBT. — At this time England was a great and progressive state. 
In no country did the people, on the whole, enjoy more civil, 
political, and religious rights. In a long series of struggles with 
arbitrary power, the people had won a large measure of liberties. 
In these respects, Englishmen of Queen Elizabeth's time were far 
in advance of their contemporaries on the Continent, save alone 
the Hollanders. 

86. The Fibst English Revolution. — Soon after the House 
of Stuart came to the throne, in 1603, there came a crisis in Eng- 
lish history. Parliament, and especially the House of Commons, 
not only wanted to hold all the ground in the line of political 
progress that had been gained, but, if possible, to move farther in 
the same direction. The King did not wish to go farther, but 
rather to retrace some steps already taken. But it was not until 
the reign of Charles I. who succeeded his father, James I. in 1625, 
than an issue was clearly drawn. Broadly stated, the issue was» 
How much power shall belong to the King, and how much to Par* 
liament? Narrowly stated it was. Shall the King levy taxes that 
have not been voted by the House of Commons? When Charles 
could not obtain a parliament that would conform to his wishes, 
he undertook to govern without one; and this attempt brought on, 
in 1642, a civil war, that finally ended, in 1649, in the death of the 
King, the overthrow of the Monarchy, and the establishment of 
the Commonwealth. Questions of religious rights were also in* 
volved in the struggle. And it is important to note that the fiirst 
British Colonies in America were planted while this contest was 
l^ing on. 

87. The Political Cbasjlctkr of the Colonists. — ^The Col- 
onists brought with them to America all the free political institu* 
laons that had slowly grown up in England. The royal charters 
l^oaranteed to them the common rights and liberties of English-^ 
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men. Moreover, a large number of them held the most advanced 
3iyil, political, and religious views then held in England. Not a 
few of them— all in fact, who founded New England, and some 
in the other colonies — left the Mother Country on account of these 
views. Thus, to an extent, the men who planted the colonies 
were even more pronounced in their political and religious senti- 
ments than the men who successfully resisted tyranny in England* 
Some of them were the same men. 

88. The Growth of Free Sentimbrts ih Amebica. — The Eng- 
lish institutions and ideas brought to America were virile, and all 
the conditions were favorable to their growth. Population was 
sparse; the restraints of old and thickly peopled societies were in 
a measure removed; the plantations were separated from the Old 
World by the Atlantic Ocean. Men living in the forests of 
America were not likely to pay great deference to a distant gov- 
ernment that had left them to depend upon themselves. Every- 
thing tended to engender the spirit of freedom, and the spirit of 
freedom finally ripened into the spirit of independence. It is not 
strange, therefore, that, at the end of a century and a half, the 
people of tlie Colonies came to hold very advanced opinions con- 
cerning human rights and the nature and powers of government. 
Still, tlie bonds of society were not relaxed; on the other hand^ 
the people were as devoted to law, order, and civil obedience as 
any in the world. 

What the advanced political views of the Americans were, as 
the struggle with England drew on, can best be learned from the 
Declaration of Independence. They were pure republicanism. 
Similar sentiments were then found in books written by politi- 
cal philosiophers, but no government rested upon them as a 
foundation. 

80. The Second English Revolution. — In the war of 1G42- 
1049, the popular party in England won the day. But by lOGO 
that party had lost its hold on the country, and the Stuarts came 
back to the throne. Charles II. ruled in a very arbitrary manner, 
and his brother, James II. who succeeded him in 1685, in a manner 
still more arbitrary. The result was a second revolution that, in 
1688, drove King James from the country, made WMlliam of Orange 
king, and once more started England on a course of political 
DToeress. The rierhts for which the popular party had contended 
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were now effectually secured. The independence and supremacy 
of Parliament were established, and the Bill of Rights enacted. 
Never again did any English king dare attempt what some of the 
old kings had done. So far, the general courses of events in 
England and America were parallel. Indeed, the two series of 
events made up the one movement that the English-speaking race 
was making toward larger rights and greater freedom. Neither 
aeries can be understood without the other. 

90* Thx Later Coubse of Events in England. — Still, the 
Mother Country did not, and could not, keep pace with the 
Ck>lonies in the march of progren^. The ascendency of the House 
of Ck)mmons, as representing the nation, was secured, but the 
House of Lords and the King were still very powerful. The old 
Boyalist party was crushed, and iinally disappeared altogether; 
but there soon appeared a new conservative party called the 
Tories, embracing % majority of the nobility and nearly all the 
clergy of the Established Church, which was devoted to maintain- 
ing in full vigor the hereditary parts of the government. The 
Whigs, or liberal party^ was practically content with what had 
been gained, and was adverse to new changes. For the time, 
political progress in England was mainly arrested; now one parly 
and then another governed the country, and there were nopolit- 
ical issues intimately affecting the rights of men. In 1760 King 
Greorge III. came to the throne. He was a man of narrow mind, 
of intense convictions, a thorough Tory, filled with a sense of the 
royal prerogative, and resolved on playing the part of a king. He 
would rule as well as reign. King George failed in the end to 
carry out his ideas; but he arrested for a time political progress in 
England, and brought on the American war. 

91. TiiK Way Pkeparkd fob Separation. — From an early 
time it had been found difficult to adjust the practical relations 
of the Colonies to the Mother Country; and the more the Colonies 
increased in strength, the more difficult the problem became. It 
is, therefore, obvious that, if England and the Colonies continued 
to move on the lines now marked out, only a fitting occasion 
would be necessary to bring them into collision. It would be 
skillful management, or great good fortune, that could ultimately 
prevent the republican ideas of America from clashing with the 
monarchical ideas of England. The collision came in the Amer- 
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can ReYolution. It did not spring from accidental or momen- 
tary causes. Had the British government pursued a concilatory 
course, the day of collision and separation would have been 
deferred, how long no one can tell; but a conciliatory course was 
just what, under the conditions present, that government could 
not pursue. The King was too self-willed, his ministers too sub- 
servient, Parliament too narrow in its views, and too determined, 
to legislate for the Empire. England was very proud of her 
American Colonies; but, as though blind to all the forces that 
tended to separation, she pursued a policy that led by swift steps 
to their loss. 

92. Dual Oovebnment. — ^The conflict between the Colonies 
and England is the first phase of a subject that, flrst and last, has 
caused much difficulty in the United States, viz., dual government* 
The people of every colony were subject to two jurisdictions, one 
local and one general, that must be adjusted to each other. To 
eifect such adjustment caused no little friction; and the Colonies 
and the Mother Country got on peaceably as long as they did, only 
because neither one pushed its theory of colonial relations to an 
extreme, each yielding something to the other and thus effecting 
a compromise. 

93. The Ameican Theory op Colonial Dependence. — The 
Colonies held that the dominion which the Cabots discovered in 
America belonged to the King, rather than to the Kingdom, of 
England. Englishmen adventuring into this dominion to plant 
colonies were entitled to all the privileges of free-born English- 
men at home; trial by jury, habeas corpus, and exemption from 
taxes that their own representatives had not voted. The British 
Empire was not one dominion, but several dominions. Every one 
of these dominions had, or should have, its own legislature to 
enact laws for its government. The Colonies were not one 
dominion, but thirteen dominions; and in every one the legislature 
was as supreme as Parliament was in England. Parliament, 
therefore, had nothing more to do with Massachusetts or Virginia 
than the legislatures of those colonies had to do with England. 
The King, who alone had a voice in the matter, had, in their 
charters, guaranteed to the Colonies the common law so far as 
this was applicable to their condition, and he was now powerless 
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to withdraw what he had thus conceded. Such, in outline, was the 
American theory of colonial relations. Still, no one pretended 
that this theory had ever been fully carried out in practice. It 
must also be said that it did not appear fully formed at once, but 
^ew up gradually. 

94. The British Theory. — ^The British theory was that 
Englishmen continued Englishmen when they emigrated to the 
American dominions of the King; that the power of Parliament, 
to which they were subject in the old home, followed them to 
the new one; and that Parliament could yield them more or fewer 
powers of self-government for a time, and then withdraw them. 
It was also claimed that the Colonies were already represented in 
the House of Commons; since the several members of that body 
did not represent particular districts or constituencies, but the 
whole British Empire. Besides, it was asserted that the Colonies 
themselves had repeatedly acknowledged the authority of Par- 
liament by submitting to its legislation. Still, no one pretended 
that this theory had ever been fully carried out. It was an 
outgrowth of the current European ideas of the nature and 
objects of colonies. 

96. The Colonial System. — In the days of American coloniza- 
tion, the maratime powers of Europe saw in the New World 
merely a field for the expansion of their own power. They did 
not plant colonies in the hope that these would become flourishing 
independent states, but in the hope that they would add to the 
wealth and power of the Mother States. Mr. Grenville thus 
summed up the Colonial System in the House of Commons: 
''Colonies are only settlements made in distant parts of the world 
for the improvement of trade, and they would be intolerable 
except on the conditions named in the Acts of Navigation." 

96. The Navigation Acts. — The first of these acts was almost 
as old as the Colonies themselves. Their sole object was the 
upbuilding of British commerce, and how disadvantageous they 
were to the Colonies was never so much as asked. In 1651 it was 
enacted that all the Colonies should export such products as they 
had to sell only to England, and in English-built ships. In 1660 
the import trade was similarly limited. In 1672 taxes were 
imposed on the trade between different colonies. In 1694 the 
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exportation of wool, yarn, or woolen manufactures to any place 
whatever was prohibited. In 1719 the House of Commons con- 
demned all American manufactures as tending to independence.. 
In 1732 the exportation of hats was forbidden; and in 1750 rolling- 
mills, iron furnaces, and forges were declared nuisances to be 
sappressed by the Colonial Governors. Commonly, the execution 
of these laws was much relaxed, and in the middle of the 
eighteenth century Colonial trade was not much interrupted, but 
in 1760 the home government set about their vigorous execution. 
This attempt the Colonies resented. Says Mr. Bancroft: " Ameri- 
can independence, like the great rivers of the country, had many 
sources; but the head-spring which colored all the stream was the 
Navigation Act.'' 

97. The Compromise Theory. — The conflict between America 
and England began, as the conflict between King Charles and 
Parliament began, about taxation. Previous to 1760 the home 
government had imposed customs-duties on the foreign and inter- 
colonial commerce of the Colonies, and the people had paid thenu 
More than this the home government did not attempt; to this the 
Crolonies did not object. The Colonies not only paid the expenses 
of their own governments, but contributed, as called upon, to the 
royal treasury. Whenever the King desired their financial assist- 
ance, he called on the legislatures to vote supplies, just as he 
called on the English Parliament; and these supplies the legisla- 
tures voted with such liberality that, more than once, Parliament 
refunded to them portions of their contrioutions. It was said in 
England that the power to levy external taxes involved the power 
to levy internal taxes, but this the Colonies denied. The English 
race is not given to fighting over theories; and so long as the home 
government did not attempt to levy taxes, the two parties man- 
aged to get on together, although their relations were often 
severely strained. The first attempt to levy such taxes, in con- 
nection with the new attempt to enforce the Navigation Acts, fired 
the train that a century had been laying. 

98. The British Theory Pit Into Execution. — The long 
struggle between England and France in North America came to 
an end in 1763. England, burdened with an enormous debt, was 
compelled to look in every quarter for increased financial 



THE SCIENCE OF POLITICS. 17 

They consist of customs, precedents, traditions, grants of rights 
by the executive authority, rules of proceeding by the legislature, 
and decisions by the courts of law. Such constitutions are never 
found in a formal document, and so are called unwritten, lex non 
Mcripta. They are sometimes called prescriptive, historical, and 
traditionary constitutions. 

The most celebrated constitution of this kind is that of Eng- < 
land. According to this constitution, sovereignty resides in Par- 
liament; Parliament is, pro format omnipotent; it enacts such 
laws as it pleases, and may at any time change the constitution 
itself. It may even abolish the Crown. This constitution consists 
of charters, statutes, maxuns, and precedents, that are found in 
books of law and history. 

39. The Advantages of the Two Kinds of Constitutions. — 
Each kind has its own points of advantage and disadvantage. 
Unwritten constitutions are more elastic, more rapidly changed, 
and they more nearly represent the constitution of the people. 
Written constitutions are more definite, are less open to dispute, 
are more readily understood and followed. They are bulwarks 
against faction and violence, and against abuses of power. They 
are monuments from which we may measure the advance or reces- 
sion of the body politic. An unwritten constitution of necessity 
reposes sovereignty in the government, or some branch of it, as 
the English Constitution does in Parliament; while a written con- 
stitution always assumes that there is a power above the govern- 
ment — the People, or the Nation — that makes and changes the 
constitution at will. The question which is better, must be 
answered with reference to the history and political character of 
the x>eople directly interested in a particular case. 

(7). Modes of Ibiprovino Governments. 

40. EvoIjUtion. — Some governments are more and some less 
imperfect, but all are capable of improvement. The common 
mode of improving them is through public opinion. Men inter- 
ested in reforms agitate them in newspapers, books, pamphlets, 
sermons, speeches, and private conversation until, at last, public 
sentiment declares itself satisfied with the existing state of atl'airs 
or compels a change. This is the really civilized way of reform- 
ing governments, and in free countries it is all the time going on. 
It is a slow, but under favorable circumstances an ett'ectual, mode 

of accomplishing the end. 
9 
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41. SBVOLTmoR.— The Deolmration of Independence desdibes 
another mode of effecting political changes. ''Whenever any 
form of government becomes destructive of these ends [viz., the 
securing of rights] it is the right of the people to alter or abolish 
it, and to institute new government, laying its foundation on such 
principles, and organizing its powers in such form as to them shall 
seem most likely to effect their safety and happiness.'' This is 
called the right of revolution. It is an extreme and violent meas- 
ure even when peaceful, and still more so when it is effected by 
war and bloodshed. Accordingly the Declaration says: ''Pru- 
dence, indeed, will dictate that governments long established 
should not be changed foi^ light and transient causes. . . • Bat 
when a long train of abuses and usurpations, pursuing invariably 
the same object, evinces a design to reduce them [the people] 
under absolute despotism, it is their right, it is their duty» to 
throw off such government, and to provide new guards for their 
future security 
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THE MAKING OF THE AMERICAN GOVERNMENT 



CHAPTER I. 



THE THIRTEEN ENGLISH COLONIES PLANTED. 

42. The Right op Discovery. — Columbus and hia suc- 
ceflBors made known to Europe the Continent of North Amer- 
ica. These vast regions, Spain, England, and France divided 
among themselves. The Right of Discovery, as the rule was 
called by which this division was made, embraced, when fully 
developed, these ideas: (1) The Christian nation that discov- 
ers a heathen land owns it to the exclusion of all other Chris- 
tian nations; (2) This nation, to complete its title, must, 
within a reasonable time, occupy and use this land; (3) The 
native inhabitants are only the occupants of the land and not 
its owners. Lands that a Christian power thus appropriated 
were vested in the king as its representative. This, in the 
case of England, it is important to remember; for the Amer- 
ican Revolution hinges upon the fact. 

43. The First Division op North America. — In the 
years 1512-1540 Spanish navigators discovered the Bouthem 
parts of the United States bordering on the Gulf of Mexico, 
including Florida. In 1497 and 1498 John Cabot and Sebas- 
tian Cabot, his son, Venetians residing in Bristol, England, 
sailing with a commission given them by Henry VII. of that 
country, first discovered the continent, and sailed along its 
eastern shore from a high latitude to Chesapeake Bay. In 
1534, 1535, and 1540, Jacques Cartier, a French navigator, 
sailing under the flag of the Eling of France, discovered the 

Oulf and River St. Lawrence and the valley that these waters 

(SI) 
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drain. These disooYerieB gave Spain the Southern^ EngUnd 
the Central, and France the Northern parts of North America, 
and at the same time left many disputes as to claims and 
boundary lines to be afterwards settled by negotiation and the 
sword. The three powers proceeded at their own time and in 
their own way to found colonies in their new dominions. 

44. The London and Plymouth Cobcpanies. — England 
was slow to begin colonization, and even then her first efforts 
proved disastrous failures. But in 1606, King James I., by 
one charter, created the London and Plymouth Companies, 
and divided hb American dominions between them. To the 
London Company, which had its headquarters iu London,, 
he giave the zone between 34^ and 41^ north latitude, and'tOF 
the Plymouth Company, having its seat in Plymouth, the zoM 
between 38** and 45**. Within their respective limits, tbA' 
Companies were authorized to establish colonies of the Idx^m- 
subjects, care being taken to prevent disputes within the tlne^ 
degree strip covered by both grants, by prohibiting either oiri^ 
tb' niake a settlement within one hundred mileB of onis pnl* 
Tiotisfy made by the other. Each colony was to be snbjeot'tCl^ 
the King, to be governed by a local council of its •ompiay in 
England, at the King's pleasure. It was expected in 1606^ 
that there would be but two colonies, or at the most but* two 
groups of colonies, but this expectation failed, and in the end 
tMrteen colonies, divided into three groups, appeared. The 
two Companies were short lived, and yet they played importaitt 
parts in American history. Other companies appeared on the 
scene, but none as prominently as these two original ones. 

45. Colonies Planted by CoHPANiEa — ^These were Mitfr- 
sachusetts. New York, New Jersey, Virginia, and Georgia. 
These companies were mercantile corporations clothed with 
piolitical powers. Such companies played a great part in the 
dkjh when the maritime nations of Europe were establishing^ 
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themflelyes in America, and in the other countries discovered 
by the navigators of the fifteenth and sixteenth centuries. 
The stockholders were merchants, politicians, adventurers, 
courtiers, patriots, reformers, and philanthropists — two or more 
of these characters often appearing in the same man. Their 
motives are sufficiently suggested by the names applied to 
them. Few of the stockholders became colonists. The Mas- 
sachusetts Bay Company was the only one that was merged in 
the colony that it planted. 

46. Colonies Planted by Proprietors. — ^This list con- 
tains New Hampshire, Pennsylvania, Delaware, and the two 
Carolinas. New York and New Jersey , too , although planted by 
a Dutch Company, were for a time following 1665 proprie- 
tary colonies. The proprietors were actuated by the same 
motives as the stockholders of the companies, and more or less 
by personal ambition into the bargain. They were, to all 
intents and purposes, sub-kings of their several provinces, and 
could depute their powers to subordinates. They commonly 
remained in England, committing their executive functions to 
governors, but they occasionally came to America and governed 
in person for longer or shorter periods. 

47. Voluntary Colonies. — Plymouth, Connecticut, and 
Rhode Island were not planted by companies or proprietors. 
They were rather founded by groups of individuals, not bound 
together by charters or by articles of incorporation, but only 
by moral bonds. The founders and the colonists were the 
same persons. They were not at first recognized by the Crown, 
much less supported, and Plymouth never obtained such recog- 
nition. In no other colonies were cherished civil and religious 
ideas so powerful a motive as in these. 

48. The Agency op the Home Government. — This was 
limited to three things: (1) Grants of lands; (2) Grants of 
commercial privileges; (3) Grants of civil rights and political 
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powers. The goveminent did not found a single colony. Gen- 
erally the Crown required some compensation for its grants; a 
price for the lands in the case of the grant to Penn, but com- 
monly a rent or a share in the profits of the enterprise. Profits, 
however, there were none, and rents were smalL England, in 
the long run, derived great commercial advantages from her 
colonies; but the original founders commonly lost the money 
that they embarked in them. Many of the companies and 
proprietors surrendered their charters to the Crown. It b 
important to note that the Thirteen Colonies were not the 
creatures of government or the children of patronage, but the 
results of private enterprise and public spirit; for the fact had 
much to do with the development of the colonial character. 

49. Classes op Colonists. — ^These were more numerous 
than the classes of colonies. Some men were moved by the love 
of adveAture; some came out indentured for a term of years to 
the company or proprietor that paid their passage-money; a 
few were criminals, who chose emigration rather than confine* 
ment in prison. All, or nearly all, sought to better their 
material condition in life. Many sought civil, political, or 
religious liberty. There was some admixture of nationalities 
from the first. In the Southern and Northern groups few or 
none but Englishmen were found ; but in the Middle group 
there were also Dutch, Swedes, and Germans. Later, there 
was an infusion of Scotch, Irish, and French blood. Still, at 
the beginning of the eighteenth century the population was 
essentially homogeneous. Taken together, the American emi- 
gration was of an excellent quality throughout. It was said 
of New England: ** God sifted a whole nation that He might 
send choice grain out into this wilderness.'* 

50. The Controlling Ideas op the English Colon- 
igTs. — ^These can best be presented by putting them in contrast 
with the controlling ideas of the Spanish and French colonists. 
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The Spaniards sought in the New World adventure, domin- 
ion, and, above all else, gold and silver. Borne stress they 
idso laid on the evangelization of the Indians. The French 
ideas were discovery and exploration, the fur-trade, the con- 
version of the Indians, and the enhancement of the glory and 
honor of France. Neither the Spanish nor the French colon- 
ists brought with them new ideas to plant in new soil; neither 
sought civil, political, or religious rights; neither longed for 
better government or a freer church; neither cared anything 
or knew anything of the passion for social improvement that 
was so powerful a factor at the time in England and in the 
English colonies. The English colonists were by no means 
destitute of the mental qualities that characterized their neigh- 
bors, but their master-ideas were industrial, political, and 
religious. They pursued agriculture, the fisheries, and com- 
merce; they sought their fortunes in the field and shop and on 
the sea, rather than in the forest or in mines of precious 
metals; they were much more interested in establishing states 
and churches where they could be free, than in converting the 
savages. The communities that they planted throbbed with 
industrial and commercial, civil and political life. Accord- 
ingly, the English colonies, if less romantic, chivalrous, and 
picturesque than the Spanish and French colonies, were more 
practical, more modem, more in harmony with the great forces 
of our present civilization^ 

^ The colonizing impulse that originated in the reign of Queen 
Elizabeth, was the primal cause of the Colonies of Virginia and 
New England. And among the motives which influenced that 
sovereign and her advisers, prominent place must be assigned the 
following : The limitation of the power of Spain in the New World, 
and the expansion of England and the Protestant religion. Pre- 
vious to Elizabeth's time, England had never claimed the coast 
south of 44^ north latitude. See Brown: The Genesis of the 
United States. 
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51. GuA&Airr£S of the Rights of Enolishmek. — ^The 
Charter of 1606 contained a guarantee, forever irrevocable, 
unless by consent of both parties, that became the great bul- 
wark of colonial rights and liberties in the contests of a later 
day. The King said: 

** Also, we do, for us, our heirs, and successors, declare hj 
these presents that all and every the persons, being our sub* 
jects, which shall go and inhabit within the said colony and 
plantation, and every their children and posterity, which shall 
happen to be bom within any of the limits thereof, shall have 
and enjoy all liberties, franchises, and immunities of free deni* 
zens and natural subjects within any of our other dominions^ 
to all intents and purposes as if they had been abiding and 
born within this our realm of England, or in any other of our 
dominions.*' 

In after times this pledge was sometimes called the colonial 
constitution. It was also repeated in later charters. 

(1). The Southebm Colonies. 

52. VntoiNiA. — ^The political history of the United States begins 
with the founding of Jamestown, Virginia, by the London Com- 
pany in 1607. The charter, which was renewed and somewhat 
changed in 1609 and 1612, gave the people no voice whatever in 
the government of the colony; they were wholly subject to the 
company and to the King, and there was much dissatisfaction and 
murmuring m consequence. The first cx)nce88ion to popular 
rip:]its was made in 1619, when Governor Yeardley, in order that 
the planters might have a hand in governing themselves, called 
upon them to choose representatives to a legislative assembly. 
This assembly, called the House of Burgesses, was the first legis» 
lative body that sat in America. Two years later, the company 
issued an ordinance creating a colonial legislature, consisting of 
the Council of State, whose members were appointed by the com- 
pany, and the General Assemoly chosen by the people. This 
legislature was author!:^ to make such general laws and orders 
for the behalf of said colony and the good government thereof » 
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M should from time to time appear necessary or requisite; pro* 
▼ided, however, that no such law or order should oontinue in 
force unless ratified by the Company. In 1624 the €k>urt of 
King's Bench declared the charter forfeited to the Crown, and 
Virginia became a royal colony. This, however, did not change 
the constitution of 1619 and 1621. 

53. MARTUum.— In 1682, Charles I. gave the two peninsulas 
lying on the Ocean, Chesapeake Bay, and Potomac Biver, sate the 
tip of the outer one, to Greorge Calvert, Lord Baltimore. The grant 
WAS bounded north by the fortieth parallel. The charter gave 
Calvert the soil in full and absolute propriety, authorized him to 
plant a colony to be called Maryland, and empowered him to 
make laws for the government of the colony with the consent of 
the freemen. Calvert dying, his son Cecilius, who succeeded 
to the title, planted the colony in 1634. Except the period 1688* 
1716, when the Crown usurped the appointment of the governors, 
the charter continued in force until 1771. The provision that 
compelled the proprietary to consult the freemen in making the 
laws, secured to them from the first a voice in the government^ 
and finally a representative assembly. 

54. The Carolinas. — By two charters, bearing the dates of 
1668 and 1665, Charles II. gave the territory lying betwen 29® and 
36® 30^ from sea to sea, to eight lords projirietors. These proprie» 
tdirs were authorized to make plantations, to enact laws with the 
consent of the freemen of the colony, and to appoint governors. 
In time, two groups of settlements were made; one on the shone 
of Albemarle Sound, and the other south of Cape Fear Biver* 
In 1729 the proprietors surrendered their charter and province to 
the Crown, which two years later was divided into the two royal 
colonies of North Carolina and South Carolina. 

55. Qeoboia. — In 1732 George II. created a company that he 
styled, '' Trustees for establishing the Colony of Georgia in Amer- 
ica," having the following objects: To strengthen the province of 
C^olina by creating a new one between it and the Spaniards and 
Indians; to provide a refuge for poor debtors in England; to open 
an asylum for the persecuted Protestants in Europe; and to pro- 
mote the christianization and civilization of the Indians. The 
territory^ assigned the comjuiny lay between the Savannah and 
the Altamaha Riv(^8. Fbr t^renty-one years the trnsfceee should 
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make laws and appoint governors for the ruling of the colony. 
The first settlement was made at Savannah, in 1733. The trustees 
gave up their charter in 1751, and Georgia then took her place 
among the royal colonies. 

(2). The Nobthbbn Colomiks. 

56. The Plymouth Company. — ^This company was less vigor- 
OOB than its London rival. Its attempt to found a colony on the 
coast of Maine was defeated. So the King, in 1620, gave it a new 
charter, with larger powers. This charter covered the zone lying 
between 40^ and 48°, from ocean to ocean, to which it gave the 
name of New England. The Council at Plymouth, as the Board 
of Directors was called, now took a more active part in American 
affairs. It never founded colonies itself, but it granted lands to 
those who did found them. After disposing of the whole New 
England shore, the company, in 1635, surrendered its charter to 
the King and ceased to exist. 

57. Plymouth. — ^The first permanent settlement in New Eng- 
land was Plymouth, made by the Pilgrims in 1620. At first these 
seekers after religious freedom were intruders on the territory of 
the Plymouth Company, for they had no grant of lands; but in 
1621 the Council made them a grant, which, however, it did not 
bound or locate, and authorized them to set up a government. In 
1629 the Council gave them a fuller charter; still, as no charter of 
government was considered valid unless approved by the Crown, 
and as the Crown withheld its approval, the government of Ply- 
mouth was in this respect irregular and unauthorized. 

58. The Plymouth Compact. — Just before the Pilgrims landed 
at Plymouth, all the adult males of the company, forty-one in 
number, signed the following compact: 

" In the name of God, Amen: We, whose names are under- 
written, the loyal subjects of our dread Sovereign King James, 
by the grace of God, of Great Britain, France, and Ireland, King, 
defender of the faith, etc., having undertaken, for the glory of 
God, and advancement of the Christian faith, and honor of our 
king and country, a voyage to plant the first colony in the north- 
em parts of Virginia, do, by these presents, solemnly and mutu- 
ally, in the presence of God, and one of another, covenant and 
-combine ourselves together into a civil body politiOi for our better 
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ordering and preservation and f urtherence of the ends aforesaid^ 
and by virtue hereof, to enact, constitute, and frame such just and 
equal laws, ordinances, acts, constitution8,and offices, from time 
to time, as shall be thought most meet and convenient for the 
general good of the colony. Unto which we promise all due sub- 
mission and obedience. In witness whereof we have hereunder 
subscribed our names, at Cape Cod, the 11th of November, in the 
year of the reign of our Sovereign Lord, King James, of England, 
France, and Ireland the eighteenth, and of Scotland the fifty- 
fourth, Anno Domini, 1620." 

Under this compact was carried on for a number of years a 
purely democratic government. The freemen, or rather so many 
of them as were members of the Church, met in general assembly 
and enacted laws. In 1639 a representative body took the place 
of this popular legislature. From the beginning the freemen 
elected the governor from among their own number. Down to 
1691, when Plymouth was merged in Massachusetts, the colony 
continued a voluntary association. 

59. Massachusbtts. — In 1628 a number of English Puritans 
who were intent on planting a Puritan colony in New England, 
obtained from the Council at Plymouth a grant of lands bounded 
north and south by parallel lines drawn three miles north of Mer- 
rimac River, and three miles south of Charles River, extending 
from ocean to ocean. The next year King Charles Il.gave them 
a charter confirming the grant and conveying to the grantees, 
who were styled "The Governor and Company of the Massachus- 
etts Bay in New England," powers of government. What is 
called " the great emigration " was made in 1630. It was the 
royal intent that the company should remain in England; but 
it transferred itself, charter and all, to the shores of Massachusetts 
Bay, thus merging the company in the colony. At first, the 
assembly consisted of all the freemen, but a representative legis- 
lature was established in 1634. The freemen chose one of their 
number governor. In 1684 the King's judges in England declared 
the charter of 1029 forfeited, and the King attempted to make 
Massachusetts a royal colony; but the people resisted the attempt, 
and in 1691 the Crown granted a second charter, less liberal, how- 
ever, than the former one, which continued in force down to the 
Revolution. This charter merged Plymouth, New Hampshiret 
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JiMne, and Not* Scotui in MMMchUBetts; Not* Scotift and New 
. Hiunpshire were soon detached; Maine continued a part of Mas- 
^«aohuBett8 until it became a State in 1820, whileMassachusettsand 

Pljrmouth were never separated after 1691. 

60. CoKNBCTiouT. — ^Three groups of emigrants from Massachu- 
setts, which they left because they could not carry out their civil and 
religious ideas in that colony, planted the same number of towns 
on the Connecticut Biver in the years 1634, 1635, and 1686. These 
towns united under one name in 1639, and adopted a constitution 
<salled " The Fundamental Orders of Ck>nnecticut." In 1639, also. 
New Haven and some other settlements on Long Island Sound 
united in one colony, under the name of New Haven. Neither 
-one of these two colonies had, at first, a charter of government, 
or even a title to the lands it occupied other than the one obtained 
from the Indians; but in 1662 Charles II. granted a charter that 
merged the two colonies in one, defined its boundaries, and 
endowed it with the most liberal political powers. Save in the 
period 1685-1690, when it was temporarily set aside, this charter 
remained in force to the year 1818. 

61. Rhode Isi<and. — Rhode Island was also an off-shoot from 
Massachusetts. That colony, in 1635, drove out the Baptists, who, 
under the leadership of Roger Williams, resorted to the wilder- 
ness of Narragansett Bay, where one division of them founded 
Providence and the other Rhode Island. These plantations were 
the purely voluntary undertakings of private individuals. They 
had at first no granta either of land or of political powers, but a 
series of charters, the last granted by Charles II. in 1663, united 
them under the name of Rhode Island and Providence Planta- 
tions, confirmed the colony in its narrow territory, and conferred 
the most ample powers of government. Although temporarily 
suspended when James II. made his attack on the New England 
charters in 1685, the Rhode Island charter continued in force until 

1842. 

62. New Hampshibe. — In 1622 the Council at Plymouth 
granted to Captain John Mason and Sir Ferdinando Gorges the 
territory between the Merrimac and the Kennebec Rivers. 
On the division of this grant, that part Ij ing west of the Piscat- 
aqua River fell to Mason, and this was afterwards confirmed to 
iijx^lyy a charter given by the Council. Some, feeble settlemento 
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were made about 1635, under the patronage of the proprietor. 
Massachasetts, however, claimed the territory under her charter 
of 1629; and for the most part the New Hampshire settlements 
were subject to her govemment until 1692, when New Hampshire 
tecame a royal colony. 

(3). The Middle Oolokie6. 

63. New York. — Captain Henry Hudson discovered the 
Hudson River in 1609, and soon after the Dutch, in whose service 
he sailed, planted a settlement at its mouth. Extending their 
explorations east and south, the Dutch laid claim to the whole 
coast lying between the Connecticut and the Delaware Bivers; and 
they ultimately took possession of New Jersey and Delaware, 
which had been occupied by the Swedes, as well as the valley of 
the Hudson. But England always claimed these territorieSy and 
in 1664 Charles II. gave them to his brother James, Duke of York. 
The Royal Duke at once dispatched an armed force to the mouth 
of the Hudson, that compelled the Dutch governor to surrender 
all New Netherlands, as the Dutch called their province. He now 
re-named it New York. It continued a proprietary colony until 
1685, when, on the accession of the Duke to the throne of England* 
it became a royal colony. From that time the law-making power, 
subject to the Crown, was vested in a governor and council 
appointed by the Crown, and an assembly elected by the people. 

64. New Jebset. — The Duke of York, on coming into posses- 
sion of New Netherlands, immediately granted that part of it 
lying between the Delaware River and the Ocean to Lord Berkeley 
And Sir (George Carteret as lords proprietors. At first there were 
two colonies. East and West Jersey; but in 1702, when the pro- 
prietors surrendered their rights of government to the Crown, the 
Jerseys were re-united and became a royal colony. For a time. 
New Jersey had the same governor as New York, but it always 
had its own separate assembly. 

65. P em esy l vahia. — In 1681 Charles II. made William Penn 
a grant of the territory between parallels 39^ and 42^ north lati- 
tude, extending westward from the Delaware River five degrees of 
longtitude. Pennsylvania was founded the next year. Penn* 
who was empowered by the charter to enact laws conformable to 
Teaion and the laws of England, with the consent of the freemen 
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of the colony, pursued a liberal policy. He issued " frames of 
government, '' offering civil, political, and religious rights to such 
persons as should become settlers within his province. The 
charter of 1681 continued in force until the Revolution; then the 
State of Pennsylvania assumed all the political powers that 
belonged to Penn's descendants, and paid them a large sum of 
money for surrendering their property interests in the soil. 

66. Delaware. — ^The territories composing the present State 
of Delaware lay within the grant made to Lord Baltimore in 1632, 
but it never became a part of Maryland. Some settlements that 
the Swedes had made, passed to the Dutch in 1655; these settle- 
ments, with some additional ones made by the Dutch, passed to 
the Duke of York in 1664; and then the country was sold by the 
Duke to William Penn in 1682. After much disputing. Lord Balti- 
more surrendered his claim. For a time it was a mere appendage of 
Pennsylvania; but after 1703, although having the same governor 
as that colony, it had its own independent assembly. And this 
state of things continued until Delaware became a State at the 
opening of the Revolution. 



NOTB.— On the Thirteen Ctolonies as constituted by the Boyai Ohaiters 
Hinsdale: The Old Northwest, Chaps. VI,yiL 
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resources. The home goyemment thought the time a good one 
to abandon the compromise theory and to enforce the British 
theory. In 1760 it sent out orders to the American custom houses 
to enforce the Navigation Acts. Parliament also began to levy 
internal taxes, as the stamp and tea taxes. 

99. No Taxation Without BBPBBSBriATioN.— The Colonies 
rigorously resented every form of internal taxation proposed by 
Parliament. This resistance was not made because the taxes were 
nnnecessary, or because the amounte voledwet^- excessive, but 
baoause Parliament had no right to impoM^ than. The Cc^oaies 
were still willing to contribute to the royal tceasury; but their 
legislatures alone had the right to vote the supplies, because in 
them alone were they represented. The principle was expressed 
in: the famous battle-cry: "Taxation wtthont Representation ir 
T^rnumy." 

In a speech delivered in the House of GomBKHiein 1776, Mt» 
Buzke connects the resistance of the Americans to British taxation 
with the old English struggles for freedom. Ho said those strug- 
gles, from the earliest times, were chiefly upon the question of 
taxing. It had been held, from the very nature of a house of 
oommons, as an immediate representative of the people, that the 
power to tax resided in that body. U waaftinndamental prind^ 
p^.that, in all monarchies, the people must directly or indirectly 
gp^nt their own money, or no shadow of liberty could exist Said 
the orator: "The Colonies draw from you, as with their life bloody, 
these ideas and principles. Their love of liberty, as with you, fixed 
and attached on this special point of taxing. Liberty mig^t be 
safe or might be endangered in twenty other'particaliurs, without 
tteir being mnch pleased or alarmed. Here they^feU ita poise; 
aod as they found that beat, they thought thMnselves sick or 
sound." 



CHAPTER IV. 



THB FORMATION OF THE UNION. 

1(M). The Relatiokb of the Colonies. — At first, the 
colonies were wholly separate and distinct settlements, or groups 
of settlements, on the edge of a vast continent, often widely 
separated. But some bonds of union existed from the begin- 
ning. The Colonists were maioly of English blood; they had 
the same national history, the same political and civil institu- 
tions, the same general customs, the surae language and litera- 
ture. They had a common citizenship, since the inhabitants 
of any one colony enjoyed all the rights and privileges of the 
inhabitants in any other. They had common enemies and 
friends, common dangers, objects, and hopes. There was more 
or less emigration from one colony to another, which time and 
social and business connections multiplied. The name they 
bore marked them off from all the world as one society or 
people. The Declaration of Independence spoke of their con* 
stitution. So, while their only governmental bond was their 
common dependence upon England, they still formed a moral 
and social unity that continued to strengthen until events 
created a political unity. 

101. The Ukited States. — ^The declaration of independ- 
ence must be considered under two aspects. 

(1) It changed the Colonies into States, by severing the 
bonds that bound them to England. Their social and political 
identity was in no way affected by this severance, but their 
name, their powers, and their relations were changed. On the 
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one side of July 4, 1776, they are British Colonies; on the 
other, free and independent American States. 

(2) It created the political unity, or the State, known 
since 1776 as the United States of America. While severing 
their connections with the other parts of the British Empire, 
this act materially strengthened those connections that consti- 
tuted them one people. American independence was a con- 
certed movement. The States used the Continental Congress 
to effect this purpose, not their local assemblies or congresses. 
There was one declaration of independence, not thirteen 
declarations. They did not act singly, but together. They 
did not become the nations of Massachusetts, Virginia, etc., bat 
the United States of America. In this capacity they adopted 
the army at Boston, appointed Washington Commander-in- 
ehief, waged war, renounced their allegiance to England, and 
took their separate station among the nations of the earth. 

Thus, the States as free commonwealths and the Union 
originated in the same act. Independence did not destroy dual 
government. Each State continued a society in itself, and also 
a part of a larger society. The American Union had come in 
ihe room of the King and Parliament. But the States were 
necessarily reorganized and adjusted to the new order of things. 

102. The State Constitutions. — ^The State Constitutions 
now adopted preserved all the cardinal features of the colonial 
governments. The powers of government were defined more 
or less strictly, except those that had been tacitly delegated to 
ihe Union. So far were the States from being merged in one 
consolidated central government, they became more power- 
ful than ever before. They retained the powers that had 
belonged to them as colonies, while some powers that the 
British Oovemment had freely exercised, and some that it had 
claimed, also fell to them. They had exclusive control of taxa- 
tion, commerce, and navigation. Practically, thereforoi the 
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new oonalil^ttlions both oontmued and strengthened tke* loeal 
goveniments already eadsting. 

103. The PnoMtNBirr New Fact. — ^This was tbe Ameri- 
oan State, or Union, and the General Qt>Yemment, not the neir 
poiltion of the States. An intelligent foreigner visiting- tBe 
ootinUry before and after independence, and no(ting-tlie dumgev 
that had taken plsftre, wonld have marked the Obntinental <%■- 
gteer above idl other things. What the ultimate nature of llife 
Union wtmld be, had been by no means decided; but'a anion hmi 
Been effected, a general' government had been established, tad 
a provisional distribution of powers between this govemmeBf 
and tiie StM^ had been made. There were still two loyd U k m 
and two patriotisms as before, but both were American. 

104. Features of the American State. — Before itii 
birth the largest features of the American State were deter* 
mined. These features were now partly formulated in written 
eonstitutions, and partly based on common consent or an 
unwritten constitution. The State side of the system was 
much better developed than the National side. Since that day 
many important changes have been made in the constitution 
of the American State; and yet the States comprising the 
Union have never changed their essential nature;, they have 
never possessed national sovereignty, and have never been 
states in the sense that England and France are states, or 
that the Union is a state. 

The steps leading to the formation of the American Unioo 
must now be traced out. 

105. Ths Cohsoudatioh of Colohxes.— The original Conneetftk 
cut was formed by the anion, in 1639, of the towns of Hartford^ 
Weathersfield, and Windsor. The Colony of Kew Haven origi- 
nated about the same time in (be union of the towns on the 
dound, the prindpal of which was New Hmven. Furthennorei iii 
1612 the imo eolonies were merged in ilia oneCtolony of Conn0Qil>» 
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cut. Hhode IsUnd had its origin in the union of the mrious 
plantations on l^arragansett Bay. Plymouth was merged in Mas- 
wchuKetts Bay in 1691. Thus, the Ck)lonist8 had had frequent 
examples of consolidated unions in their own history. Nor were 
eiainples of fedecal onions of a certain sort lacking. 

106. The Uxitsd GoLomss of Nxw £]ioi.akd. — In 1643 the 
three principal New England Colonies entered into a league that 
is sometimes known by the above name, and sometimes by the 
name of the New England Ck)nfederation. This league was called 
into being by common dangers to which the three colonies were 
exposed from the Indians and the Dutch; it dealt with such sub- 
jects as war, peace, Indian affairs, and inter-colonial roads. For 
a tone it played an important part in New England history; then 
became weak, and in 1684 ceased to exist. 

107. Penn's Plan op Union. — In 1697 William Penn pre- 
sented to the English Board of Trade a scheme for renderii^ the 
Colonies more useful to the Crown and to one another. It pro- 
vided for a congress to be composed of two deputies from each 
colony, and to be presided over by a royal conmiissioner, who 
should also command the troops enrolled to meet a common 
enemy. Nothing came of this plan of union, but it was the first 
one proposed for all the colonies, and the first document relating 
to American affairs containing the word congress. It also con- 
tained the doctrine of taxation for which the Colonies contended 
in the next century. 

108. Thjb Wabs with the French and Indians. — ^The com- 
mon dangers arising from these wars greatly stimulated union 
sentiment. The conferences of commissioners and governors, the 
concurrent action of legislatures, and the various joint military 
expeditions made necessary by the neighborhood of common foes, 
were the most practical of lessons in the value of union. The 
first of these conferences, held in New York, in 1690, by commis- 
sioners appointed by the New England Colonies and New York, 
amounted to but little, but it prepared the way for others more 
formidable and significant. The French and Indian War, 1755- 
1763, materially weakened the sense of dependence upon Eng- 
la|id^ and developed the sentiment of common interest and power. 
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109. The AiiSANY Coixqress of 1754. — In 1754, when England 
was on the verge of war with France, the Board of Trade recom- 
mended the Colonies to hold a congress to treat with the Six 
Nations, and form a league for their common protection. In 
conformity with this recommendation, conmiissioners from seven 
colonies met at Albany, June 19, 1754, forming the first of the 
American Congresses. After negotiating the desired treaty with 
the Indians, this body recommended to the Colonies and to the 
home government a Plan of Union that had been drawn up by 
Dr. Franklin. This Plan contemplated a common government 
adniiniBtered by a President-General appointed by the Crown, and 
a Grand Council chosen by the Colonial Assemblies. It failed to 
receive the necessary ratification both in America and England, 
but for very different reasons. The Colonists thought it contained 
too much of the royal prerogative, while the Board of Trade 
thought it too democratic. 

110. The Stamp-Act Conobess. — ^The Colonial policy that the 
home government pursued, and particularly the enactment of the 
Stamp Act, brought together in New York, October 7, 1765, the 
Congress that bears this name, consisting of twenty-eight mem- 
bers from nine different colonies. Its object was to consider the 
state of colonial affairs. It adopted an address to the King, a 
petition to the House of Commons, and a declaration of rightB— 
the whole forming a vigorous statement of American rights, and 
% strong protest against the course of the home government. No 
immediate impression was produced, but soon after the Stamp 
Act was repealed. While this Congress failed to shake the Crown 
and Parliament in their determination to tax the Colonies, it still 
tended strongly to unite the Colonies and to prepare the way for 
f ntore co-operation. It has been called the day-star of the Ameri- 
can Union. 

111. The Conobess of 1774.— The persistence of the British 
Government in its chosen policy led to this Congress. It sat in 
Philadelphia from September 5 to October 26, 1774, and contained 
representatives from all the colonies but Georgia. Its object was 
to advise, consult, and adopt such measures as would tend to 
extricate the Colonies from their difficulties, and restore harmony 
with the Mother Country. It adopted a declaration of rights, and 
addresses to the King, to the Brildsh people, to the people of the 
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Colonies, and to the people of Canada; and also recommended 
the Colonists to sunder commercial relations with England and 
her dependencies, unless their grievances should be redressed. It 
commended Massachusetts for her resistance to the objectionable 
acta of Parliament, and declared that, in case the home govern- 
ment persisted in carrying these acts into effect, all America ought 
to support Massachusetts in her opposition. It also recommended 
the holding of another Congress the next year. The recommend- 
ations of this Congress were of far-reaching effect. John Adams 
called the Non-Importation Agreement that it drew up, which was 
duly ratified, " The memorable League of the Continent in 1774, 
which first expressed the sovereign will of a free nation in 
America." 

112. Th£ Congress of 1775. — All the colonies were repre- 
sented in this Congress. When it met at Philadelphia, May 10, it 
found the state of affairs greatly changed from the preceding 
year. The battle of Lexington had been fought, and Boston was 
beleaguered by a patriot army. The Congress at once assumed the 
direction of the armed resistance to British power. On June 15 
it chose Washington General of all the Continental forces raised, 
or to be raised, for the defence of American liberty, and on the 
17th it gave him a commission, in which it called these forces 
'< The Army of the United States." June 22 it resolved to emit 
bills of credit for the defence of America, and pledged the Con- 
federated Colonies to their redemption. In a word, Congress 
assumed all the powers of sovereignty deemed essential to the 
maintainance of the National cause. It continued in session until 
August 1, when it adjourned until September 5. 

113. The Continental Congress. — The Congress of 1774 was 
first called the General Congress and the Congress at Philadelphia. 
In December of that year the Massachusetts Legislature called it 
the Continental Congress, and the country at once adopted that 
name. For a time men recognized different Continental Con- 
gresses, as the first and second, but this practice ceased as soon as 
Congress became a permanent body. And it was this Congress, 
recognized as the Grand Council of the new Nation, that cut the 
tie which bound America to England. 

114 The Union Established.— This review shows that an 
American Union had occupied increasing attention on both sides 
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^"iheAttuitioforiiMDiy'yeuB. It -^Aowb, alio, :tti» yr o ie iw e '4if 
9QfW«ffiil forces ^teidi^ workiiig in itet dfrcetton. <« The wboto 
tiOMtrfirom Kofm Soote to tlie Bprnwh po w oonioM in FlarixUi wm 
two in •U ca w M ltiiil cfaroqmBteBoee; sod'thcre>w»voitl7tiienMdof 
some sadden siioek to crystftUiie it iilto ft reAlpolitiGal unity."* 
mdB shock came in 1776, «nd the elements dystftlliied, although 
in quite a different way from any that had been contemplated. In 
tact, this union dates from the thneiriien Congress adopted the 
«miy that was beseiging Boston, June 15, 1775, but for formal 
purposes it is better to date from the Declaration of Independence. 
115. Thx New Pouticaxi VocabuiiAbt.— The progress 6t 
-political eyents, and especially toward the last, was marked by 
the gradual introduction of a new political vocabulary. At first 
Hie terms in current use expressed only colonial conditions and 
Tslations. Buti^ the time that we reach the Beyolution, we find 
m large family of terms expressing quite another order of ideas, 
ihe terms, via.: nation, national, union, confederation, general 
Koremment, country, countryman, America, American, the 
United States, continent, continental, and United America. This 
"became the current speech of the times, and no student of polit- 
ical history can mistake its significance.* 

t Johnston: The United States, History and Oonstitatlon, 13. 
• See Lleber: MlsceUaneons Wrltlnss, II, 09. 



CHAPTER V. 



THE OQNTINENTAL CONGRESS AS A QOVEBNMENT (177&- 

1781). 

116. The Soubce of its Powebb. — ^The Congress was 
not the creature of law, but the creature of a revolution. The 
question whether there should be such a body was never sub* 
aitted directly to the people, but was rather decided by the 
(Monial Assemblies, Conventions, and Committees that ap- 
pointed the delegates who formed the Congress of 1774. These 
bodies acted as they believed the people whom they repre- 
sented wished them to act; while the people gave the Congress 
ihemost practical kind of approval, by carrying on for eight 
^Asraa wasting war under its leadership and direction. Ac- 
«iBdii^y, the Congress was a national assembly called into 
^mkk^mod.hy a national crisis. 

1 17. No Written Constitution. —The powers and func- 
tions of Congress were not defined in a written constitution. 
33iis was impossible in the nature of the case. The public will 
was the measure as well as the source of its powers, as in the 
case of other revolutionary governments. '^ It is a maxim of 
political science, that, when such a government has been insti- 
tuted for the accomplishment of great purposes of public safety, 
its powers are limited only by the necessities of the case, out 
of which they have arisen, and of the objects for which th^y 
4vere to be exercised. When the acts of such agovemmevt 
are acquiesced in by the people they are presumed to have been 
ratified by the people. To the ease of our Bevohition, these 
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principles are strictly applicable throughout. The Congress 
assumed at once the exercise of all powers demanded by the 
public exigency, and their exercise of these powers was 
acquiesced in and confirmed by the people." * 

118. How GoNQRESB WAS CJoNSTiTUTBD. — Previous to 
the American Congress, congresses had been composed of the 
representatives of independent states, met together to transact 
international business. No purely national body, as a legisla- 
ture, had ever been so called. As the colonies were separate 
societies, and as the business to be done was to consider their 
common interests, they naturally adopted this name. At first, 
the delegates were appointed by the colonial assemblies, con- 
ventions, or committees of correspondence, but after the body 
became permanent, they were appointed by the Assemblies. 
Every State appointed as many delegates, and for such time, 
as it saw fit. It also fixed and paid them their compensation. 
There was no uniformity in the period of service or in pay. 
Congress had no limitation as to time, but was a continuous 
body, although not in continuous session. Fifty-six members 
signed the Declaration of Independence, and that, in the early 
days, was about the number commonly present Every State 
had one vote, and no more, and this was determined by a 
majority of its delegates present. 

119. The Powers Exebcibed. — ^These related to the 
prosecution of the war and t9 certain other general interests. 
Congress controlled the National army and navy and managed 
Indian affairs. It created a National currency and established 
a general postofiice. In December, 1775, it resolved that it 
would be very dangerous to the liberties and wel&re of Amer- 
ica if any colony should separately petition the King or either 
House of Parliament; and it accordingly assumed the whole 

1 Onrtls: Hlitorj of the Oonstltatlon, L. 40. 
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direction of foreign affairs. Congress also frequently recom- 
mended the States to do certain things that it had not itself 
power to do. In times of special emergency, it assumed unus- 
ual authority. Twice it voted powers to Washington that 
made him a virtual dictator. Not unnaturally its enemies 
called it ''King Cong." As things once done by Congress 
became precedents, there grew up a customary or unwritten 
National constitution. For example, Congress adopted, Sep- 
tember 6, 1774, the following rule in relation to voting: 
"Resolved, That, in determining questions in this Congress, 
each colony or province shall have one vote. The Congress 
not being possessed of, i>r at present able to procure proper 
material for ascertaining the importance of each colony." 
This rule, adopted for the reason stated, was never changed 
until 1787, and then only after a struggle that nearly broke 
up the Union. 

120. Defects op the Continbntax Governbient. — 
These proved in the long run absolutely fatal. To some 
degree they were due to the fact that it was a revolutionary 
government, having no constitution that definitely marked out 
its powers; but its one incurable defect was its lack of coer- 
cive authority. This defect will be examined in the next 
chapter. 

121. Framing thb Abtioleb of Confederation. — ^It 
was clear to the discerning from the outset that the Unions if 
it was to succeed, required some more regular and stable gov- 
ernment than a mere revolutionary assembly. For example, 
Dr. Franklin, as early as June 12, 1775, submitted to Con- 
gress a draft of Articles of Confederation and Perpetual Union. 
No action was, however, taken on this draft. June 12, 1776^ 
the same day that it appointed the committee of five to prepare 
a declaration of independence, Congress appointed a committee 
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<tf eoe iran €ftdi colony ^^to prepare and draft die form 
«f « um f f o d a natio n to be entered into between these ookoies/' 
A ttontfi krter this committee submitted a report, in the 
iMHBidwfiliDi^ ti Hb chairman, John Dickinson, then a 
Mflgate 'from Delaware. This report, variously amended, 
beoame the Articles of Confederation, adopted by Congress 
Sofember 16, 1777. But as Congress could not, in such a 
mittfir, bind the States, it sent the Articles to the States, with 
an urgent recommendation that they promptly authorize their 
Megates in Congress to ratify them. Some of the States at 
onoe complied, others hesitated. March 1, 1781, the Mary- 
land delegates ratified the Articles, being the last to do so. 
By this act the Confederation of the States was completed. 
I>r. Von Hoist has said: ''Until the adoption of the Articles 
of Confederation by all the States, Congress coDtinued a revo- 
lutionary body which was recognized by all the colonies as 
de jure and defdeto the National government, and which, as 
such, came into contact with foreign powers, and entered into 
engagements, the J[»nding force of which, on the whole people, 
has never been called in question." ' It was a National govern- 
ment, but a very poor one. 



1 Oonstitatlonal Htolory of the United States, S. 



GDA^TBR T^j 



THB ODNFEDERATIOK 0781-1780). 

122. Thb Soubob of its Powebs. — The Articlee of Con* 
federation were framed by Congress and ratified by the State 
ZngMaturar. A8iieitli(iBr<)dngre88 nor the legiBkttaea had l)(een 
pTCfviouBljrempofwered' to dd anything of th^ kind, these act* 
iMra reff^hrfSoBvy aetti', and, like the deelaratioir of indi^- 
jMHhnc^ aad Ae iw» rested at last apov the app ion J an# 
aiHiDn of Om ptopfo of th» States. The ConieddvalieB mm 
ciwted bgr flnkr agaaliy and' ezsted with their a|ni i O fi d and 
sumwrt. 

123r TaglffaaBgAiHo WtoPBE of Tiro W»w-6 kiV!B« w iiJWi '. 
—The new eoBStitiitloB WW entitle ''Aitidte niXkm M ^ Mm 
tmd Perpetual UnioB tetween the Stateft^ idrtiel^ L readai 
"^fhe style of thiaQmfedenMj ihall be die UaM^d Bmmai' 
ifeiaerlta/* ArUelelll: '«ThenM8lMee[theik8ft6e»aieaB 
eMBQwrated in the pseaoMe] hMdby aeveralljeHiir i»t6 mikm 
llagnsi of f rioiMcip with eaek other for t h e ir e oi aw deflMMe^ 
tbeaeeurityof their libartiei, aadtheirmvllMifeiidrigieMrai w«l- 
ffae, hnidiiig theraaelveetb aMsl eaohl other agabnl^aDlwee 
oflered to, or attadce made upon them, or amy of tteai» cm 
account of religion, sovereignity > ttade, orasy oAer pveteaee 
iriMleyer/' Article II. reade: << Eaek Si«fee iitaiBeiti aomr- 
eqply, freedom, and independenoe, and erecy pewer, jpmi»-i 
dietioni and right which ia not by this o o n fed e ra t i o n exp reosly 
d*kgated to the United States in Congress assembled." BaL. 
this bj nff means ptlirttl the States a full and ateolttte^soipstii 
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eignty; for the Articles proceed to confirm the National Goy- 
emment in the high powers of sovereignty that it had exer- 
cised in 1776 and 1776, and had continued to exercise down to 
the day when they went into effect. Certain prohibitions 
utterly inconsistent with the idea that they were absolute 
sovereigns, either as societies or governments, were also laid 
upon the States. After all, it is clear that the Union was a 
confederation or Staateniundy not a federal State or Bundea- 
stoat. 

124. The Cokfedesate Gonosess. — The new govern- 
ment was a Congress that held annual sessions. Each State 
sent not less than two delegates, nor more than seven. Thd 
legislatures elected delegates to serve one year, but could recall 
them at any time and send others in their places. No man 
could serve as delegate more than three years out of every six. 
Each State paid its own delegates. Each State had one vote, 
which was determined by the majority o£ its delegates present 
when the vote was given. If the delegates were evenly divided, 
the State lost its vote. No question except to adjourn could 
be carried without a majority of all the States, and the most 
important questions, enumerated in Article IX., required the 
vote of nine States. Congress could also appoint a Committee 
of the States, consisting of one from each State, to exercise 
such of its own powers as Congress should commit to it, in the 
recess of that body, which, however, must not continue beyond 
six months. No man could serve as president of Congress 
more than one year in any three. 

126. The Powebs of the Cokfederahon. — These were 
all expressly delegated. The most important are these: The 
sole and exclusive power of determining on peace and war; 
sending and receiving ambassadors; entering into treaties and 
alliances; establishing rules governing captures on land and 
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water; granting letters of marque and reprisal in times of 
peace; appointing courts for the trial of piracies and felonies 
on the high seas; establishing courts of final appeal in all cases 
of captures; deciding, on appeal, disputes between the States 
concerning boundaries and jurisdiction; regulating the alloy 
and value of coin struck by Congress, or by the States; fixing 
the standards of weights and measures; regulating trade and 
managing all afEairs with the Indians, not members of States; 
establishing and regulating postoffices from State to State; 
appointing all officers in the land forces, above regimental 
officers, and all naval officers in the National service, and com- 
missioning both classes. 

126. CoBOfANDS TO THE STATES. — ^Thc States should send 
delegates to Congress and maintain them. They should con- 
tribute money to the National treasury, and men to the 
National army, as Congress should apportion to them the 
one or the other, according to prescribed rules. No State, 
without the consent of Congress, should hold any diplomatic 
intercourse with foreign powers; or enter into any alliance with 
any other State without such consent; or lay any impost or 
duty interfering with the stipulations of any treaty entered 
into by Congress with a foreign power; or keep vessels of war 
or troops in time of peace, except such as Congress should 
approve; or engage in war unless actually invaded; or issue 
letters of marque or reprisal except against a power against 
which Congress had already declared war. Every State should 
abide by the determinations of Congress on all delegated ques- 
tions. The Articles of Confederation should be observed by 
«very State, and the Union should be perpetual. But no alter- 
ation in the Articles should be made unless such alteration were 
agreed to in a Congress of the United States, and be afterwards 
confirmed by the legislature of every State. 
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12Z. THX. C!ONTUI£kTAL AND GOHFBDBBATK GrOVEBV* 

iHnrni— The powers, delegated to the new Gongrew were muck 
theJHune that the old one had exercised; while the prohibitions 
OA the SftRtes, and. the commands to them*, had alreadjr bee& 
yaticaUy fixed hj common eonsent* The unwrittea constitu- 
taon-liuit controlled the Continental GongreaSy and the. Articles. 
oC Confederation were developed althe. same time, and were in 
satstanca the same thing. The only practical difference 
hetiseen the two governments, was the lack of a. written oon- 
atitntionin the first case, and its presence in the second. It is 
net surprising, therefore, that some writers, should consider the 
Articles a mere incident, and so extend the Continental poriod 
to 1789. In the ensuing paragraphs of this chapter the two 
Congresses will be treated as one government. 

128. Obganization. — ^As a government, the Congress 
waa extremely simple. It was a legisUture consisting of one 
house, but it also exercised some executive and judicial powers. 
It was a deliberative assembly. The President of Congress, 
aametimes called simply the President, while in no sense an 
executive head of the government, was still an officer of much 
dignity; he received a compensation from the National treasury, 
and gave bis title to the present Chief Magistrate of the 
Republic. 

129. Executive De;pabtkestb. — Congress was suddenly 
called upon to carry on an extensive war, and so was compelled 
to create administrative machinery. Thene were* f or a time« 
many Congressional Committees charged witk administrative 
duties. There were committees to purchase ftlntKing for the 
aimy, to promote the manufacture of mnsketaand b^onets* 
to collect salt, to collect lead, etc., as well aa committees to 
consider the state of trade, to draft resolntiona andaddnwaes^ 
and to report a device for a national seal.. But aa iibeoame 
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Apparent that efficient administration could not be secured in 
tliia way, there began to appear the outlines of executive 
departments. In 1775 three departments of Indian affairs, to 
be administered by commissioners appointed by Congress, were 
created . The same year Dr. Franklin was appointed postmaster 
general. Other departments also appeared that will be men- 
tioned in another place. 

130. Weakness in the War. — ** Tradition has fastened 
upon the sufferings at Valley Forge; but the sufferings of the 
next two or three winters were not less, and the distress and 
nakedness of the Southern army up to the end of the war were 
shocking in every point of view. In 1780 the French were 
obliged to help the American army with provisions. The point 
of this for our present purpose, however, lies in the fact that 
there was plenty all about, and the people were not paying any 
war-taxes at all. There was no general distress or poverty. 
Except at the seat of war for the time being, the war did not 
press on the people in any way. The whole trouble lay in the 
lack of organization by which to bring the resources which 
existed in ample abundance into application to the necessities." ' 

131. Defects op the Government of 1775-1789. — 
These arose, in part, from its organization. Its legislative » 
executive, and judicial powers were all united in one body. 
But the most serious defect was the feeble powers with which 
Congress was clothed. It acted upon States, not upon indi- 
viduals; and States it could not coerce. It could issue its 
requisitions for men and money in accordance with the Articles; 
but if the States did not raise the men and the money, the 
army was not recruited and the treasury was left empty. It 
had no power to regulate commerce with foreign nations or 
between the States. It could negotiate treaties, but had no 

' Sumner: " Alexander Hamilton,'* 87, 88. 
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power to enforce them either at home or abroad. Nine States 
were necessary to carry all the most important measures, while 
every State was necessary to make even the slightest change in 
the Articles. To strengthen the government was therefore 
a practical impossibility. These defects were the causes of 
very great evils while the war was in progress; and when the 
war was over, and the pressure of common dangers was in some 
degree removed, these evils became still ^-rotitor. There now 
began what has been appropriately called the critical period in 
American history.' 

132. The State of the Government. — After the war 
this became humiliating in the extreme. In October and 
November, 1781, Congress called upon the States for $8,000,- 
000; up to January, 1783, only half a million of this sum had 
been received. Between 1782 and 1780 it called for $r>,000,- 
000; it received only one million. At last the National income 
dwindled to one or two hundred thousand dollars a vear, and 
contributions were finally limited to New York and Pennsyl- 
vania alone. As a consequence, Congress could not pay the 
large foreign debt that it had created, either principal or 
interest. Nor could it pay the soldiers on the disbanding of 
the army, save in certificates of indebtedness. The Conti- 
nental currency ceased to have any assignable value. Congress 
could not compel England to observe the terms of the treaty of 
peace, or, what was worse, keep them itself. Hence, it was 
not strange that it could not negotiate commercial treaties with 
foreign nations that would have been of the greatest benefit to 
the country. 

133. The Dissolution op Congress Threatened. — 
At first the Continental Congress commanded great respect 
both at home and abroad. The States were all represented, 

iFlske: The Critical Period of American History. The best doscrlp- 
tlonof the period to bo found Id compendious form. 
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and by their ablest men. But such did not long continue to 
be the case. Congress fell off in numbers and in character. 
This decline continued to increase as the difficulties of the gov- 
amment increased, and as the States became more and more 
absorbed in their own affairs. Sometimes States did not even 
take the trouble to elect delegates. Sometimes the delegates 
appointed did not attend, or attended but a small part of the 
time. Frequently not enough States were present to transact 
business. The whole country desired peace above all things, 
but it was not until January 14, 1784, that the treaty of peace, 
signed September 3, of the previous year, could be ratified for 
want of a quorum, and then there were but twenty -three mem- 
bers present. A single negative vote given by Connecticut, 
Rhode Island, Delaware, Maryland, North Carolina, or South 
Carolina would have defeated the ratification of the treaty. 
Only eighteen men representing eight States were present when 
the Ordinance of 1787 was passed. It was with the greatest 
difficulty that delegates enough could be brought together in 
1788 to set the government created by the Constitution in 
motion. And finally, not enough men attended formally to 
adjourn when the end came, and the Confederate Congress fell 
to pieces, and left the country without a government from 
October, 1788, to April, 1789. 

134. The State of the Country. — ^This was no bet- 
ter than the state of the government. The State govern- 
ments were efficient, but they could not take the place of a 
National government. Political confusion, industrial derange- 
ment, commercial distress, and social disorder abounded. The 
mass of private debts was very great. In some States, and 
notably in Massachusetts, men who felt the crushing weight of 
debt, some of them men who had done faithful service as sol- 
diers in the war, joined with the reckless and disaffected classes 
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in threatening the peace of society, and even in promoting re- 
bellion. The States regulated commerce each for itself; and 
this they commonly did regardless of the interests of neighbor- 
ing States and of the country as a whole. Goods shipped from 
one State to another were subject to duty. State discriminated 
against State. There was great scarcity of money; in some 
States it disappeared from circulation altogether, while com- 
modities, as whisky and tobacco, became the medium of ex- 
change. And then, as though the Continental money had not 
caused sufficient distress, several States fell to issuing irre- 
deemable paper currency. With all the rest, several States 
had serious disagreements as to boundaries and territorial 
claims; there was a sharp issue as to the disposition to be made 
of the Western lands; while the people beyond the Alleghany 
Mountains threatened to cut loose from the Union, and either 
attach themselves to Spain or create a new nation in the Missis- 
sippi Valley. The farther men got away from the war, the 
weaker the government became, and the more distressful the 
state of the country. Evidently, forces were at work that, 
unless soon checked, would break up the Union altogether. 
The existing evils were those usually affecting confedera- 
tions. 

136. Future Political Parties in Embryo. — At the beginning 
of the Revolutionary struggle, the country was sharply divided 
into the Patriots or Whigs and the Loyalists or Tories. In the end, 
the Tories were utterly overwhelmed^ But in the very midst of 
the struggle, the Whigs began to divide into two sections or parties. 
And, inevitably, this division had reference to the powers that the 
General Government should exercise. It was a sort of revival of 
the old controversy between the Colonies and the Crown, and a 
distinct anticipation of the political parties of later years. The 
dispatches of the French Ministers at Philadelphia to Paris con- 
tain frequent references to the bitter contentions of the National 
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and State parties.^ One was the party of Washington, Franklin, 
Jefferson, Hamilton, and Madison; the other of John Adams, 
Samuel Adams, and K. H. and Arthur Lee. Mr. Jefferson was so 
strong in his views that he said Ck>ngress had authority to coerce 
a State to pay its quotas to the treasury. 

136. The Cause op the Existino State op Things. — Wise 
statesmen did notdiffer as to the causeof the existing state of affairs, 
or as to the needed remedy. The radical vice of the Confedera- 
tion, Hamilton said, ''was the principle of legislation for States 
as governments in their corporate or collective capacities, and as 
contra-distinguished from the individuals of whom they consist.'' 
Washington said: ''It is ind ' spensable to the happiness of the 
individual States, that there should be lodged somewhere a 
superior power to regulate and govern the general concerns of 
the Confederated Republic, without which the Union cannot be of 
any duration.'' To a correspondent who urged the use of "influ- 
ence " to check the disorders in Massachusetts that led to Shays's 
rebellion, he wrote: " Influence is not government. Let ui have 
a government by which our lives, liberties, and properties will be 
secured, or let us know the worst." 

137. Attempts to Strengthen the Government. — In 1781, 
before the Articles went into operation. Congress asked the States 
for power to levy a five per cent, ad valorem duty on imports. 
Rhode Island refused outright, and Virginia withdrew the consent 
that she had at first given. In 1784 Congress asked the States for 
power to prohibit, for fifteen years, the entrance into the country 
of vessels belonging to a foreign country not having a commercial 
treaty with the United States. Ten States gave the power con- 
ditionally, and three refused altogether. In 1785 Congress asked 
for a grant of power to levy duties on imports for twenty-five 
years, the States themselves to appoint the revenue officers, who 
should be accountable to Congress. All the States but Rhode 
Island formally complied, but New York did so on conditions 
equivalent to a refusal, and so the plan was defeated. 

138. The Causes op these Failures. — The ultimate causes of 
the defects of the government and of the failures to remedy them, 
lay in the current sentiments and habits, ignorance and passions. 



Durand: Dcxsuments on the American Revolution. 170, 171; lM-207. 
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of tli6 people. The people were slow to see the causes of the 
prevalent evils, and slower still to see the necessary remedy. 
Having but recently escaped from the evils that one strong gov- 
ernment had inflicted upon them, they were not in haste to set up 
anotlier strong one. Some thought King George as good a King 
as " King Cong." But most of the trouble arose from the dual 
system. The State governments were thoroughly rooted in the 
ideas and habits of the people; if there were to be a Union at all, 
the dual system must continue. The science ot government, and 
particularly of federal government, was far less understood then 
than now. In fact, federal governments had not then cut much 
of a fij^ure in the world, and their history was not instructive or 
encouraging. The problem to be solved was really one of very 
great difficulty, involving the adjustment of the local and gen- 
eral governments. The people of the States and their govem- 
nitMit-^ w(»ro often narrow-minded and jealous. There was an 
excess of State pride, and a sad lack of National feeling. Few 
men saw that legitimate trade is mutually advantageous; while 
States legislated on the principle that the true way to build them- 
selves up was to pall their neighbors do\vn. And finally, there 
were men possessing influence who acted from no general prin- 
ciples whatever, but from motives of pure selfishness; men who 
believed that they would better thrive in business or politics in the 
midst of confusion and distress than in the midst of peace and 
prosperity. 

139. Loss OF THE Favorable OppoRTUinTY. — Still more, the 
favoring opportunity to form a vigorous National government had 
been lost. That opportunity came in the years 1775 and 1776, 
when the people were in the full flush of patriotic ardor; when 
the Continental Congress had great authority and prestige; and 
when the States had not yet seized those sovereign powers that 
they held so stubbornly, and that they finally yielded to the 
Union only from stern necessity. Few more significant facts were 
stated in the Federal Convention of 1787 than those contained in 
this extract from a speech by Mr. James Wilson, of Pennsylvania: 

''Among tlie first sentiments expressed in the first Congress, 
one was that Virginia is no more, that Massachusetts is no more, 
that Pennsylvania is no more, etc.; we are now one nation of 
brethren; we must bury all local interests and distinctions. This 
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language continued for some time. The tables at length began to 
turn. No sooner were the State governments formed than their 
jealousy and ambition began to display themselves. Each endeav- 
ored to cut a slice from the common loaf tn add to its own mor- 
sel; till at length the Confederation became frittered down to the 
impotent condition in which it now stands/" 

140. The Question op 1786. — Some men regarded the failure 
of the impost proposed in 1785 as the collapse of the Confedera- 
tion. Mr. Justice Story, describing the outlook then presented to 
the country, says: ** The Confederation had at last totally failed, 
as an effectual instrument of government;*' "its glory was 
departed, and its days of labor done;'' "it stood the shadow of a 
mighty name;" " it was seen only as a decayed monument of the 
past, incapable of any enduring record;" "the steps of its decline 
were numbered and finished;" "and it was now passing to the 
very door of that common sepulchre of the dead, whose inscrip- 
tion is Nulla vestigia retrormmJ^* A very plain question was now 
presented to the American people. This was whether they would 
strengthen the Union, or would drift into disunion, anarchy, and 
war. Happily, the defects of the Confederation had at last 
taught their lesson. 

1 EUlofs Debates V., 172. 
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CHAPTER VII. 



THE FEDERAL CONVENTION CALLED. 

141. The Conference at Alexandria in 1785. — In 
March, 1785, coinmissoners appointed by Maryland and Vir- 
ginia met at Alexandria to frame a compact concerning the 
navigation of Chesapeake Bay and the other waters that belong 
to those States in common. Mount Vernon is near by, and 
they naturally conferred with its distinguished master. Not 
ouly was Washington alive to the pending scheme, but he was 
also deeply interested in the improvement of the navigation of 
the Potomac and James Rivers, in connecting the waters of the 
sea-board and those of the interior by transit lines, in uniform 
customs duties, and a uniform currency for the two States. He 
urged these ideas on the commissioners. In time the commis- 
sioners made reports to their respective legislatures concern- 
ing the better regulation of navigation on the Bay and the 
Potomac. It was seen at once, as it had been at Alexandria, 
that the two States alone could not carry out the plan reported, 
much less the large ideas suggested by Washington. Other 
States must co-operate. 

142. The Virginia Resolution of 1786. — January 21, 
of this year, the Virginia Legislature, after considering the 
subject discussed at Alexandria, adopted a resolution naming 
eight commissioners, who, or any five of whom, should meet 
such commissioners as might be appointed by the other States, 
at any time and j)lacc to be agreed upon, to take into consid- 
eration the trade of the United States; to consider how far 
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a uniform system in their commercial regulations might be 
necessary to their common interest and their permanent har- 
mony; and to report to the several States such an act relative 
to this great object as, when unanimously ratified by them, 
would enable the United States in Congress assembled effect- 
ually to provide for the same. The commissioners were in- 
structed immediately to transmit to the several States copies of 
this resolution, with a circular letter requesting their concur- 
rence therein, and proposing a time and place for meeting. 

143. The Convention at Annapolis. — ^Twelve commis- 
sioners, representing the States of New York, New Jersey, 
Pennsylvania, Delaware, and Virginia, in pursuance of this 
call, convened at Annapolis, September 11, 1786. Some other 
States appointed commissioners who failed to appear. The 
twelve commissioners saw clearly that nothing effectual could 
be accomplished in the line marked out by the Virginia reso- 
lution, without a fuller representation of the States. They 
i«aw, too, that trade was intimately connected with other sub- 
jects, and could not be regulated without setting them in 
order. Fortunately, New Jersey had empowered her commis- 
sioners to consider *' other important matters,"* as well as 
trade; and the convention, catching at the phrase, adopted a 
report, drawn by Alexander Hamilton, recommending a gen- 
eral convention of the States to digest a plan for strengthening 
the General Government. This recommendation was, that 
a convention should meet at Philadelphia on the second Mon- 
day in May, 1787, *' to take into consideration the situation of 
the United States, to devise such further provisions as shall 
appear to them necessary to render the constitution of the Fed- 

1 " In the last and best history of the Constitution, in its more than a 
thousand pages, only a single phrase, and that in three words. Is printed 
wholly in capital letters. It is OTHER IMPORTANT MATTERS.'*— Pieel- 
dent Austin Scott. 
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eral Government adequate to the exigencies of the Union ; and 
to report such an act for that purpose to the United States in 
Congress assembled as, when agreed to by them, and after- 
wards confirmed by the legislatures of every State, will ef- 
fectually provide for the same." 

This report was addressed to the legislatures of the five 
States, but copies of it were also sent to Congress and to the 
governors of the eight States that were not represented. 

144. TiiE Action op Congress. — ^The Articles of Con- 
federation could be altered only by the joint action of Congress 
and of every one of the thirteen States. They made no pro- 
vision for a convention as a part of the machinery for effecting 
such alteration. Had. the convention at Annapolis recom- 
mended changes, it would have submitted them to the States 
appointing its members. Congress "vvould naturally be jealous 
of any convention that, uninvited, should recommend changes 
in the National constitution. The convention sent its report to 
Congress for its information, from motives of respect, but it 
did not ask that body to take any action in the premises. 
Congress adopted, however, as of its own motion, the idea of 
holding a general convention. On February 21, 1787, stud- 
iously avoiding any reference to the proceedings at Annapolis, 
but referring to similar recommendations made by individual 
States, that body adopted, with a suitable preamble, this 
resolution : 

'* Re6f>lved, That, in the opinion of Congress, it is expedient 
that on the second Monday in May next, a convention of dele- 
gates, who shall have been appointed by the several States, be 
held at Philadelphia, for the sole and express purpose of revis- 
ing the Articles of Confederation, and reporting to Congress 
and the several legislatures such alterations and provisions 
therein as shall, when agreed to in Congress and confirmed by 
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the States, render the Federal Constitution adequate to the 
exigencies of government and the preservation of the Union." 

145. The Action op the States. — In pursuance of the 
forego ing resolution, the legislatures of twelve States elected 
such number of delegates to the convention at Philadelphia as 
they chose. The Rhode Island Legislature was so much opposed 
to the whole movement that it took no action whatever. 

146. The Influence of Commebce. — The foregoing recital 
shows that the master cause of the Convention of 1787 was the 
commercial derangement of the country. Reviewing this ground, 
Mr. Justice Miller has said: 

** It is not a little remarkable that the suggestion which finally 
led to the relief, without which as a nation we must soon have 
perished, strongly supports the philosophical maxim of modem 
times — that of all the agencies of civilization and progress of the 
human race, commerce is the most efficient. What our deranged 
finances, our discreditable failure to pay our debts, and the suffer- 
ings of our soldiers could not force the several States of the 
American Union to attempt, was brought about by a desire to be 
released from the evils of an unregulated and burdensome com- 
mercial intercouse, both with foreign nations and between the 
aenireral States." ^ 



1 Memorial Oration at the Oentennlal Celebration of the Oonstitotlon* 
PhUadelphia, September 17, 1887. 
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QUESTIONS BEFORE THE CONVENTION. 

147. Meeting and Organization. — On the day fixed, 
May 14, 1787, a number of delegates to the Federal Conven- 
tion met at the State House in Philadelphia, but a majority of 
the States was not present until the 25th, when an organiza- 
tion was effected. Washington was unanimously chosen Pres- 
ident. 

Two or three of the rules adopted may be quoted, **A 
house to do business shall consist of the deputies of not less 
than seven States; and all questions shall be decided by the 
greater number of those States which shall be fully repre- 
sented. But a less number than seven may adjourn from 
day to day." **That members only be permitted to inspect 
the Journal." "That nothing spoken in the house be printed 
or otherwise published, or communicated without leave." 

148. Three Groups of Questions. — When the Conven- 
tion came to debate and to vote, it was discovered that the 
members differed widely in opinions on many subjects. Still, 
the multitude of issues that arose, first and last, can be divided 
into three groups. 

(1) Questions relating to the organic nature of the gov- 
ernment, or to the source of its powers and the mode of its 
operation. 

(2) Questions relating to the internal construction of the 
government considered as an organism or machine, its model 
or frame work. 

(76) 
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(3) Questions relating to the powers of the go^enunenty 
or the functions that it should perform. 

149. These Questions Distinct. — ^These groups of ques* 
tions were at once closely related, and yet quite distinct. The 
power that drives a machine, the material and model of the 
machine, and the work that it does, are separate questions, any 
one of which may be emphasized to the partial exclusion of the 
other two. So the National Government could be based 
directly on the people rather than on the States, and at the 
same time consist of a Congress of one house, and be limited 
to a narrow field of operations; or a Congress of one house, 
elected by the States, could be clothed Avith ample powers and 
act immediately on the people through its agents. Numerous 
combinations of the elements present could be made. At the 
same time, the "strong" elements tended to affiliate, and so 
did the "weak" ones. 

Mr. Dickinson said to Mr. Madison: " You see the conse- 
quence of pushing things too far. Some of the members from 
the small States wish for two branches in the general legisla- 
ture, and ure friends to a good National government; but we 
would sooner submit to a foreign power than submit to being 
deprived of an equality of suffrage and thereby be thrown 
under the domination of the larger States."^ This shows the 
distinctness of the questions involved. 

150. TiiK Nature of the Government. — In the discus- 
sions of the Articles of Confederation in 1776 and 1777, an 
issue had arisen involving the large and small States. Vir- 
ginia, Pennsylvania, and Massachusetts, which together had 
about one-half the population of the Union, were dissatisfied 
with the' rule adopted in 1774, giving the States an equal 
suffrage in Congress. They strove to secure the adoption of a 

1 Emot*8 Debates, V.. I9t, Nou. 



78 MAKING OF THE AMEBICAN QOTEBNMEin*. [PaRT I. 

new rule, that should give the States power in proportion to 
their importance, and proposed population as the basis of 
representation. This proposition the other States defeated. 
But out of this feeling, which had grown with the growth of 
State power, sprang the most vexed question that troubled the 
Convention of 1787. It was, simply, whether the Federal 
Government should spring directly from the States as political 
corporations, or directly from the people of the States. Should 
representation be equal, or be according to the importance of 
the States as measured by their population, or by their wealth, 
or both population and wealth? 

151. The National Party. — According to the resolution 
of Congress, the sole and express purpose of the Convention 
was to make such a revision of the Articles of Confederation 
as should render the Federal Constitution adequate to the exi- 
gencies of government and the preservation of the Union. 
But as the Virginia and Maryland Commissioners at Alexan- 
dria had found it impossible for those States alone to regulate 
the navigation of their common waters; and as the Annapolis 
Convention had found it impossible for all the States to regu- 
late trade separate and apart from other important matters, so 
now some delegates declared that no mere revision of tlic 
Articles would be adequate to the exigencies of government 
and the preservation of the Union, and held that a new consti- 
tution, based on new principles, was necessary. They there- 
fore proposed a National System, comprehending these idca^: 
A government emanating directly from the people; propor- 
tional representation; three branches and a bicameral legisla- 
ture; and ample powers exercised by National officers. These 
men were called the National party, the Thorough-revision 
party, and the Large-state party. 
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152. The State Pajrty. — Some delegates opposed all 
these ideas; others opposed the first two, and particularly pro- 
portional representation. These all favored what they called 
a State System, the central idea of which was an equal suf- 
frage. Some of them, however, were quite willing that the 
frame- work of the government should be altered, if only States 
should have equal power. This second group was called the 
State, the Small -state, and the Slight-revision party. 

153. The Fundamental Question. — ^The fundamental 
question was that of the organic nature of the Union, the 
National idea or the State idea. The National men said it was 
un-republican for the 37,000 people of Delaware to have the 
same weight in the Union as the half million of Virginia. The 
State men replied that the Union was a confederation, that a 
confederation assumed sovereignty in its members, and that 
sovereignty implied equality. The first rejoined that they 
favored a National system; and then the second responded that 
they would never consent to such a system, because it would 
make the large States the masters of the small ones. Mr. Pat- 
terson declared that, with proportional suffrage, the large 
States would swallow up the small ones; Dr. Franklin replied 
that the large States neither would nor could combine to swal- 
low the small ones, and that with equal suffrage it was equally 
in the power of the small States to swallow the large ones. 
The small States did not care so much about the powers of the 
National Government, or even its frame-work, as they did 
about the absorption of those powers by the large States, which 
they declared a proportional suffrage would make inevitable. 
Hence, the contention was not so much about powers as about 
the hands that the powers should fall into. The fact that an 
equal vote had been the rule since the Union began, gave the 
State party a decided advantage. And yet it was neither 
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republican, nor in harmony with the principles en which the 
States went to war with England. 

164. The Representation op Property. — Some men 
thought that the government should also be based, in part at 
least, upon wealth. Property, they said, had rights as well as 
persons. The British House of Commons rested to a great 
extent on this basis. Some of those who took this view thought 
suffrage in Congress should be in proportion to contributions 
to the National treasury; others, that it should be in propor- 
tion to the wealth of the States. 

155. Supplies for the Treasury. — It was generally 
agreed that Congress should have power to levy customs-duties. 
But it was supposed that these would be insufficient; that direct 
taxes, or requisitions on the States, would be necessary; and so 
the question arose how these taxes should be apportioned. 
Should the apportionment be according to the population of the 
States ? or according to property ? or be equal ? And if accord- 
ing to population, should the rule be the white population? 
the free population? or the total population? The State men 
were not commonly in favor of an equal tax; while the 
National men naturally asked why the tax should not be 
equal as well as the vote. These questions were not new; they 
had vexed Congress when framing the Articles of Confederation. 

Whether property should be represented and how the 
treasury should be supplied, are questions relating to the 
organic nature of the government. 

156. The Frame- Work of the Government. — This 
issue, as already stated, related to the model, or construction, 
of the government considered as a machine. It was proposed 
that the government should consist of a legislature alone, and 
this of but one house. This was merely retaining the old 
frame-work. Another proposition was a government of three 
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independent branches, and a Congress of two houses. But 
besides these principal questions there were many minor ones 
that fall into this group, as: How shall the President and Vice- 
President be chosen? What shall be their duties? and How 
shall the judiciary be organized? 

157. The Powers op the Government. — At one ex- 
treme of the Convention stood a few men who desired as much 
as possible to centralize powers, and to leave the States a 
minimum; at the other extreme, a larger number who did not 
favor giving the Union any considerable increase of powers; 
between the two extremes stood the body of the Convention, 
desirous of materially strengthening the government, although 
by no means agreeing among themselves concerning details. 
Two of the questions at issue will be stated. 

158. TEffi Control op Commerce. — While the evils 
resulting from State control of commerce were universally 
felt, and were also the main cause of the Convention's being 
called, still the Convention was far from a unit when it came 
to deal with the subject. New Jersey had proposed to give 
Congress power over foreign trade, when the Articles were 
framed. The Northern States, which owned most of the ship- 
ping and carried on most of the foreign trade, were now gen- 
erally anxious to have the control of commerce put into the 
hands of Congress; the Southern States, which were interested in 
a few principal agricultural staples, as Virginia, Maryland, and 
Delaware in tobacco. North Carolina in ships-stores, South 
Carolina in rice, and Georgia in indigo, shrank from this con- 
clusion. They said Congress would destroy their prosperity 
by putting export duties on their staple products. 

159. Slavery in TEre Convention. — Naturally slavery 
gave much trouble. It existed by State authority; the Con- 
vention proposed to leave it to State regulation; but it was 

6 
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necessary to adjust the government of the Union to the insti- 
tution. It presented two stubborn questions. The three 
Southern States, North Carolina, South Carolina, and Georgia 
wanted their slaves counted in apportioning suffrage in Con- 
gress, but did not want them counted in apportioning taxes; 
while many of the delegates from the other States wanted to 
have slaves taxed, but did not want to have them represented. 
Then the three States were also determined that the importa- 
tion of negroes should not be interfered with; which proposi- 
tion was very obnoxious to most of tlie other States. 

160. The Conflict of Interksts. — Tlius were the fifty 
or more delegates divided in opinion. Thus was the Conven- 
tion cut through and through by lines that crossed one another 
at all angles. Seldom has a deliberative assembly been com- 
pelled to deal with elements so blended and e()nfusin<r. But, 
after all, the hope of the Convention, and of tlie country, lay 
in this very confusion. Both the Large-state and the Small- 
state parties dissolved the moment that the question of consti- 
tuting the government was disposed of, and the question of 
powers was taken up. Moreover, all these questions did not 
demand an answer on any one day; had they done so, the Con- 
vention must have ended in failure. 

161. The Virginia Plan. — On May 29 Governor Ran- 
dolph presented to the Convention a series of fifteen resolu- 
tions that are known as the Virginia Plan. The same day 
Charles Pinckney, of South Carolina, also presented a plan. 
These plans were considered in Committee of the Whole until 
June 13, when the first one, somewhat amended and ex- 
panded, was favorably rej)ortcd to the Convention. This plan 
embodied the National theory in its strongest form. The 
Legislative branch should consist of two branches, the first 
elected by the people of the States for three years, the second 
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by the State legislatures for seven years; the Executive should 
be chosen by the two branches of the National Legislature; 
the Judiciary, by the second branch. The representation in 
«ach House should be according to the respective population 
of the States, or their quotas of contribution. This rule 
would have given the States of Massachusetts and Virginia 
twenty-six Representatives in a House of sixty -six, and 
thirteen Senators in a Senate of twenty-eight. 

162. The Jersey Plan. — June 15, Mr. Patterson, of 
New Jersey, the spokesman of the small States, presented the 
alternative scheme in eleven resolutions. This plan made no 
change in the basis of the government; it left Congress a 
single body, with an equal representation elected by the States. 
It provided a Federal Executive to be appointed by the Con- 
gress, and a Judiciary to be appointed by the Executive. 
This plan was more definite and full with regard to powers 
than the one introduced by Mr. Randolph. But it must be 
remembered that the two statesmen were looking mainly at two 
different things: Randolph, at .organizing a new government; 
Patterson, at strengthening an old one. 

163. Reaffirmation of the Virginia Plan. — ^The 
Randolph, Pinckney, and Patterson plans were now sent to the 
Committee of the Whole, that the new one might be discussed. 
June 19, the Committee reported that it did not agree to the 
Patterson propositions, and again submitted Ihe Virginia plan 
to the Convention. This action thoroughly alarmed the 
Small-state men, and came near upsetting the Convention. 
The Large-state men were now at liberty to go on and frame a 
Constitution, if they could hold together; but they knew per- 
fectly well that any constitution approved by a vote of six 
States to five would be rejected. Fortunately, the distinctness 
of the first and second groups of questions left the Convention 
a door of escape, as we shall see in the next chapter. 
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164. The Chabacteb of The Convention. — In all sixty-five 
delegates were appointed, but only fifty-five attended. Of these 
one had nat in the Albany Congress of 1754; three in the Stamp- 
Act Congress of 1765; Hpven in the Congress of 1774; nine had 
signed the Declaration of Independence; forty- three had been 
members of Congress, and eighteen were members at this time. 
Twenty-nine had received a liberal education, either in the col- 
leges of the country or in the universities of Great Britain. In 
ability, education, and political experience, the Convention well 
represented the best elements of the country. Washington and 
Franklin were the two most famous members; Madison and 
Hamilton were the ablest political thinkers, but there was a large 
number of men of a high order of ability. 

165. The Statuh of Slavery in 1787. — In Massachusetts and 
New Hampshire slavery had ceased to exist, and in the five other 
Northern States it was doomed to an early extinction. The most 
enlightened Southern men looked upon the institution as a great 
evil to be remedied as soon as possible; and it appears to have been 
the general expectation in the South that the remedy would 
come at an early day. Still, in 1787, slavery existed in all the 
States but two. There were 600,000 slaves in the country, and 
nearly all in the South. The industrial prosperity of the Southern 
States, and particularly of the two Carolinas and Georgia, de- 
pended for the time upon slave labor. It was almost universally 
believed that their emancipation would be attended by greater 
evils than slavery itself. Even Mr. Jefferson, who was a strong 
anti-slavery man, said the two races, equally free, could not live 
together in the same government. 

166. The Words ** Strong " and ** Weak." — The ambiguities 
lurking in these words have much confused the history of the 
Federal Convention. To say that a man favored a " strong '* or 
a '' weak " government by no means settles his status. For 
example, Mr. Randolph, of Virginia, favored a strong govern- 
ment; yet he resisted giving Congress the control of commerce, 
and finally refused to sign the Constitution lest it become an 
instrument of tyranny. His strong government was one of three 
departments, having a bicameral Congress, in which the States 
should be ratably represented. Mr. Patterson, of New Jersey, and 
Uie Northern State-men generally, wanted a weak government; 
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yet they all wanted to give Congress the control of commerce. 
Their weak government was one in which the States were equally 
represented. 

1G7. Composition of the Labqe-state Pahty. — ^This party 
was not composed exclusively of large States. Had it been, it 
would never have commanded more than three votes out of 
twelve. North Carolina, South Carolina, and Georgia voted, on 
the motions involving this issue, along with Virginia, Pennsyl- 
vania, and Massachusetts. Connecticut, Rhode Island, New York, 
New Jersey, Delaware, and Maryland made up the other party. 
New Hampshire was not present until July 23, and Rhode 
Island not at any time. Had these two States been present from 
the beginning, it is impossible to say what the final outcome would 
have beon. ** A more fortunate union of circumstances for even- 
handed compromise could hardly have been imagined. The large 
States had, through all the preliminary debates, a majority of six 
to five, large enough to insure a general run of success in nation- 
alizing the new government, but not so Urge as to obviate the 
necessity of deference to the minority."* 

Washington is reported to have said before the work of the 
Convention began: ''It is too probable that no plan we propose 
will be adopted. Perhaps another dreadful conflict is to be sus- 
tained. If, to please the people, we offer what we ourselves dis- 
approve, how can we afterward defend our work ? Let us raise 
the standard to which the wise and the honest can repair; the 
event is in the hand of God." 



iJohnston: Lalor's GyclopaBdla of Political Science, "The Ck>nveii- 
tlon of 1787." 



CHAPTER IX. 



THE CONSTITUTION FRAMED. 

168. Thk First Compromise. — Twice before June 15th 
it hail been .suggested that different rules of suffrage should be 
adopted for the different houses. No attention was paid to 
these suggestions at the time. June 29, Mr. Johnson, of Con- 
necticut, ])roposed that, instead of longer o])posing the National 
idea to the Btate idea, the Convention should combine the two, 
— make tlie suffrage proportional in the one house and equal 
in the other. Mr. Ellsworth, also of Connecticut, made that 
motion. Tlie I'nion, he said, was partly National, partly Fed- 
eral; proportioual reprosentaticm in the first branch would be 
conformable to the National principle, and an equality of 
voices in the other would be conformable to the Federal prin- 
ciple. Dr. Franklin seconded the motion. ** The small States 
contended," he said, 'Mhat the National principle would endan- 
ger their liberties; the large States contended that the Federal 
principle would endanger their money. When a broad table is 
to be made, and the edges of the planks do not fit, the artist 
takes a little from both, and makes a good joint." This com- 
promise, sometimes called the "Connecticut Compromise," was 
finally adopted. With it were coupled two other propositions. 
The first of these, '' all bills for raising revenue shall originate 
in the House of Representatives," was a concession to the large 
States, that were to have so much weight in the Lower House. 
The other one, that in apportioning Representatives and direct 
taxes three-fifths of the slaves should be counted, was a con- 

(86) 
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cession to the three Southern States. This compromise w&< 
not adopted as a whole at one time, but by separate votes, item 
by item. The concession of an equal vote to the small State.** 
was made irreversible. Article V. of the Constitution declares: 
** No State without its consent shall be deprived of its equal 
suffrage in the Senate. 

169. Effects of the Compromise. — The adoption of this 
compromise was followed by two favorable results. The men 
most opposed to an efficient govemmont went home in disgust; 
while the Small-state men who really wanted such a govern- 
ment were put in a good humor, and were ready to assist in 
making it as strong as was necessary. Now that they were 
convinced that their States would not be merged in a consoli- 
dated National Government, or their influence lust in public 
affairs, such delegates as Dickinscui and Patterson worked side 
by side with Franklin and Madison in pcirfecting the details of 
the Constitution. Nothing could show more conclusively that 
the most radical difference of opinion related to the organic 
nature of the government, rather than to its powers or its 
frame -work. 

170. The Second Compromise. — This relates to com- 
merce. It simply balances the two propositions: ** Congress 
shall have power to regulate commerce with foreign nations, 
and between the several States, and with the Indian tribes," 
and, **No tax or duty shall be laid on any article exported 
from any State." The first was a concession to the commercial 
St&tes of the North; the second, to the agricultural States of 
the South. 

171. The Third Compromise. — The Carolinas and 
Georgia maintained that Congress should be prohibited from 
abolishing the slave trade, or taxing it more highly than any 
other commerce. After a heated debate, that brought the 
Convention to a stand-stiU as effectually as the representation 
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question had done, the three States united with New England 
in carrying a new compromise. It was conceded, on the one 
hand, that Congress should not forbid the trade for twenty 
years; and, on the other, that, in the meantime. Congress might 
impose upon the negroes imported a tax of ten dollars a head. 
The three States also assisted in striking out of the Constitu- 
tion, as it then stood, a clause requiring a two-thirds vote in 
each House of Congress to enact navigation laws. Virginia 
was strongly opposed to this compromise. She thought the 
first feature would tend to perpetuate slavery, while she resisted 
giving the control of commerce to a majority in Congress. It 
was also a part of the arrangement that slaves escaping from 
one State into another should be given up to their masters on 
demand. 

172. Stages of Progress. — Few of these need be here 
reported. July 24 the whole subject, including all the material 
that had been accumulated, was referred to a committee of five, 
called the Committee of Detail, to report a draft of constitu- 
tion. The report of this committee, submitted August 6, bears 
a general resemblance to the Constitution as finally adopted. 
The whole ground was now gone over again; some old features 
were dropped, and some new ones added. September 8, the 
articles already agreed to were sent to a Committee of Revi- 
sion, consisting of five, for arrangement and revision of style. 
Four days later, the Constitution came back nearly in its pres- 
ent form,' and the proceedings entered on their final stage. 
Three or four days were now spent in a final revision. A few 
changes were made. The most important change was the 

l"Tbo finish given to the style and arrangement of the CJonstitutlon fairly 
belongs to the pen of Mr. LGouverneur] Morris; the task having, probably, 
been handed over to him by the chairman of the committee, himself a highly 
respected member, and with the ready concurrence of the others. A better 
choice could not havo \yeen made, as the performance of the task proved." 
—James Madison. 
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reduction of the mimmum rate of representation in the House 
of Representatives from 40,000 to 30,000, made on the sug- 
gestion of Washington. Resolutions submitting the Constitu- 
tion, and an address to Congress to be signed by the President, 
were agreed to. On the final vote the States present were 
unanimous, viz. : New Hampshire, Massachusetts, Connecticut, 
New Jersey, Pennsylvania, Delaware, Virginia, North Caro- 
lina, South Carolina, and Georgia. Single delegates were 
present from New York and Maryland, but they could not cast 
the votes of those States. 

173. Signing and Adjournment. — Monday, September 
17, the Convention met for the last time. The Constitution 
had been engrossed and was ready to be signed. Only forty- 
two of the fifty-five members who had attended were present, 
and three of these had declared themselves in opposition. In 
the hope that the signatures of all might be secured, a form 
that made the signers merely witnesses to what had been done, 
and did not declare their approval had been adopted. ** Done 
in Convention by unanimous consent of the States present, the 
17th day of September, in the year of our Lord, one thousand 
seven hundred and eighty seven, and of the independence of 
America the twelfth. In witness whereunto we have hereunto 
subscribed our names.'' But the three members refused to 
sign even with this ambiguous form. So the thirty-nine men 
signed, and the Convention adjourned »ine die, 

174. The Thbee Compromises. — The history of these com- 
promises is of the greatest interest. It reveals some of the diffi- 
culties attending constituting a federal government, and particu- 
larly a federal republic, involving, as it does, the adjustment of 
two jurisdictionH. Secondly, it shows the great skill with which, 
in the present case, this problem was solved. And, thirdly, it is a 
good illustration of the political genius of the English-speaking 
people, who never press an abstract principle to an extreme, but 
Always consult the facts of history. The first and third com- 
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promises have been denounced as compromises of a moral qaes- 
tion. Slavery then existed in most of the States; the Ck>nTentioD 
could not al)olish it, even if »uch were its wi8h;iand the members 
generally thought it as proper a subject for compromise as any 
other. So far as we can now see, without these compromises nt^ 
constitution would have been made, and the American Union 
would have gone to pieces. Furthermore, they were made at 
different stages of the Convention's progress as the subjects were 
reached. 

175. A Second Convention Proposed. — The last few days of 
the Convention, the idea of calling a second convention got afloat. 
The Constitution provided for its own amendment after it should 
go into effect, but this did not satisfy the men who brought 
forward this proposition. They insisted that it sliould be amended 
before going into effect, or at least that an opportunity for amend- 
ment should be . given. Governor Randolph twice made that 
motion, and said he would vote for the Constitution if the motion 
were carried. Hissecond motion was in these words: " That amend- 
ments to the plan might be offered by the State conventions that 
were to be called to ratify, which should be submitted to, and 
finally decided by another general Convention." Mr. Mason said 
in favor of this motion: ** A second convention will know more of 
the sense of the people, and be able to provide a system more con- 
sonant to it." Mr. l*inckney replied: *' Nothing but confusion 
and contrariety will spring from the experiment. The States will 
never agree in their plans, and deputies to a second convention 
coming together under the discordant impressions of their con- 
stituents, will never agree." The motion was lost by a unanimous 
vote. 

176. Thk Spirit of the Convention. — The three members 
who refused to sign were Gerry, of Massachusetts, and Mason and 
Randolph, of Virginia. They had all taken an active part in the 
Convention, and Mason and Randolph had supported the strongest 
features of the Virginia plan. But now that the work was finished, 
and they could survey it as a whole, they seemed surprised and 
alarmed at the long step forward that had been taken. Randolph 
afterwards favored the ratification of the Constitution, but Mason 
and Gerry opposed it to the end. The three statesmen assigned 
various and ronfiictiutr n»!ison8 for their final stand, which called 
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out a niimbor of the signers in reply. Franklin said he (expected 
no bettor constitution, and was not sure but this one was the best 
Gouvemeur Morris had objections, but he considered the plai 
agreed ui>on the best one attainable. Hamilton said no man's ideas 
were more remote fnmi the plan than his own; but, "is it possible,** 
he asked, ** to deliberate between anarchy and convulsion <m one 
Kide, and the chance of good to l)0 expected from the plan, on the 
other?" All the reasons that were assigned Ixreathed the same 
spirit of compromise that had marked the later stages of the Con- 
vention. How utterly the objectors failed to read the future, U 
shown by tlie prophecy of Mason, that "the dangerous power and 
structure of the government" would " end either in monarchy or 
a tyrannical aristocracy; which, he was in doubt, but one or the 
other he was sure." 

177. James Madison. — Perhaps no statesman of the time gave 
the country greater service in the years 1786-1789 than Mr. Madi- 
son. He bore an able part in the discussions and movements 
leading to the Federal Convention. In that body, his work was of 
the greatest value. Furthermore, the notes that he took of the 
discussions are the only existing report covering the whole period 
of the Convention, and are of far more value than all other 
sources of information relating to the subject. The Constitution 
framed and put before the people, Mr. Madison was active in pro- 
curing its ratiticaticm. He contributed many papers to **The 
Federalist," and was one of the most influential members of the 
Virginia Convention. 

178. Anecdote op Dr. Franklin. — Mr. Madison closes his 
report of the debates of the Convention with this paragraph: 
" Whilst the last members were signing. Dr. Franklin, looking 
towards the l^resident's chair, at the back of which a rising sun 
happened to be painted, observed to a few members near him, 
that painters had found it difficult to distinguish in their art a 
rising from a setting sun. * I have,' said he, * often and often in the 
course of the session, and the vicissitudes of my hopes and fears 
as to its issue, looked at that behind the President's chair without 
being able to tell whether it was rising or setting; but now at 
length I have the happiness to know that it is a rising and not a 
setting sun.' "* 

1 Elliot's Debates, V., 56S. 
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179. The Officiaii Bxoobds. — Just before adjouming, the 
Convention, in re8i>on8e to a question by its President as to the 
disposition to be made of the Journal and other papers, voted 
that they be all intrusted to him, subject to the order of Congress, 
if ever organized under the Constitution. March 19, 1796, Wash- 
ington deposited the three manuscript volumes containing them 
in the State Department. 



CHAPTER X. 



THB RATIFICATION OP THE CONSTITUTION. 

180. The CoNsnruTroN Sent to Congress. — ^The Con- 
Btitution reached Congress September 20, 1787, accompaniecl 
by the two resolutions and the address that the Convention 
had adopted. This is the first of the two resolutions: *' Re- 
solved, That the preceding Constitution be laid before the 
United States in Congress assembled, and that it is the opinion 
of this Convention that it should afterwards be submitted to a 
convention of delegates, chosen in each State by the people 
thereof, under the recommendation of its legislature, for their 
assent and ratification; and that each convention assenting to 
and ratifying the same, should give notice thereof to the 
United States in Congress assembled." 

And this is the last paragraph of the address: ''That it 
will meet the full and entire approbation of every State is not, 
perhaps, to bo expected; but each will doubtless consider 
that, had her interest been alone consulted, the consequences 
might have been particularly disagreeable or injurious to 
others; that it is liable to us few exceptions as could reason- 
ably have been expected, wo hope and believe; that it may 
promote the lasting welfare of that country so dear to us all, and 
secure her freedom and happiness, is our most ardent wish." 

181 . The Action of Congress. — The Articles of Confed- 
eration provided that no alteration should at any time be made 
in them unless it were first agreed to in Congress, and were 
afterwards confirmed by the legislature of every State. The 
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document that now lay on its table was not a series of alter- 
ations in the Articles, but a wholly new Constituion; more- 
over, this Constitution did not emanate from the States, as the 
Articles had done, but from the people of the United States; 
while the last article of the new plan ran: '*The ratifications 
of the conventions of nine States shall be sufficient for the es- 
tablishment of this Constitution between the States so ratifying 
the same." The Convention did not ask Congress to agree to 
any thing, but only to send the Constitution to the States, and 
awiut their action. An attempt was now made, under the 
leadership of Richard Henry Lee, of Virginia, to have Con- 
gress propose amendments, but this failed. Had it succeeded, 
some States would have ratified the Constitution as framed by 
the Convention, and some the Constitution as amended by 
Congress. 

September 29 Congress adopted this resolution by a unani- 
mous vote: *' That the said report, namely, the Constitution 
with the resolutions and the letter accompanying the same, be 
transmitted to the several legislatures, in order to be submitted 
to a convention of delegates chosen in each State by the peo- 
ple thereof, in conformity to the resolves of the Convention 
made and provided in that case." 

182. The Reception of the Constitution. — ^The Con- 
vention had succeeded in keeping its secrets. No part of the 
Constitution passed its doors until it had completed its work 
and adjourned. Immediately on its publication, the country 
was thrown into a fever of excitement, that continued to 
increase until, almost a year later, the eleventh State had given 
its ratification. The press teemed with pamphlets, books, 
essays, broad-sides, articles, poems, letters, allegories, and 
squibs. The land resounded with speeches. At first the 
country was divided into three classes; the determined friends 
of the new plan, its determined enemies, and those who had 



<3h.VP. X.] RATIFICATION OF THE CONSTITUTION. 95 

not made up their luinds. Its ratifioatiou was due iu the 
-end to the fact that the first class were able to convert the 
majority of the third. 

183. The Friends of the Constitution. — Mr. Curtis 
divides these into three classes: (1) A large body of men who 
recognized in the Constitution the admirable system which it 
proved to be when put into operation; (2) men who believed 
it to be the best attainable government, overlooking defects 
which they acknowledged, or trusting to the power of amend- 
ments; and (3) the mercantile and manufacturing classes, who 
regarded the commercial and revenue powers with great favor.' 

184. Its Enemies. — ^The same writer divides its enemies 
into four classes: (1) Those who had always opposed any 
enlargement of the federal system ; (2) those whose consequence 
as politicians would be diminished by the establishment of a 
government able to attract into its service the highest classes 
of talent and character; (3) those who conscientiously believed 
its provisions and powers dangerous to the rights of the States 
and to the public liberty; and (4) those who were opposed to 
any government, State or National, that would have vigor or 
energy enough to protect the rights of property, to prevent 
schemes of plunder in the form of paper money, and to bring 
about the discharge of public and private debt.**.* 

185. Arguments Against the Constitution. — The old 
arguments against strengthening the government were all re- 
vamped, and many new ones invented. The dangers to the 
States and to the people from a consolidated National govern- 
ment, aj9 its adversaries persisted in calling the Constitution, 
were constantly dwelt u|>ou. The Congress would become 
another Parliament, the President another King, while the 
Judiciary would revive the Star Chamber. The omission of a 

1. History of the Oonstltution. II.. 495. 

2. Ibid, n., 480. 
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bill of rights w^ declared a fatal mistake. But the mai& 
objection sprung from the old root, the antagonism involved in 
the dual system inherited from Colonial times. Most Amer- 
icans now living have thoroughly adjusted the two loyalties 
and the two patriotisms, but a century ago few had made that 
adjustment. Moreover, National feeling was then weak, State 
feeling strong. A collection of arguments soberly advanced in 
opposition to the Constitution could be made, that to-day would 
be most amusing. 

186. No Bill op Rights. — ^Most of the State constitu- 
tions of one hundred years ago contained bill of rights. They 
consisted of propositions, mainly copied from the great English 
charters, asserting certain civil rights as belonging to the people. 
A motion for a committee to prepare such a bill to accompany 
the Constitution had been lost in the Convention. But when 
the Constitution came before the people for their approval and 
ratification, the strongest attack was made at this point. The 
omission of such a bill was declared a fatal defect. The 
General Government, it was said, might become an engine of 
oppression; too much care could not be taken to guard popular 
rights and liberties; the National Constitution was to be supreme 
over the State constitutions; and the ''little despised things 
called maxims'' were the real safeguards of freedom. 

187. Replies to these OsjECTiONa — ^Mr. Hamilton 
replied to this criticism, in **The Federalist," that bills of 
rights are by their nature contracts between kings and their 
subjects, abridgements of prerogative in favor of privilege, 
reservations of rights not surrendered to the prince; that they 
have no application to constitutions professedly founded upon 
the power of the people and executed by their representatives . 
and servants; that, in a republic, the people surrender nothing; 
that the preamble of the Constitution is a much better recogni- 
tion of popular rights than volumes of such aphorisms as com- 
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mouly composed bills of rights. It was also conteuded that the 
Constitution itself was a bill of rights in every rational sense, 
and to every useful purpose; also that the State bills of rights 
would still be in force, and that they would prove all sufficient.* 

188. State Conventions Called. — The Convention 
recommended that the Constitution be sent for ratification to 
State conventions elected by the people, and not to the legis- 
latures, because it was virtually 'a National system, and not a 
confederacy of the States. Then conventions called for this 
special purpose would give a much better opportunity for calm 
and thorough discussion than the legislatures. All the legis- 
latures but one called such conventions. The legislature of 
Rhode Island refused, but submitted the Constitution to a 
popular vote, which could not effect the issue one way or the 
other. 

189. Condition AJ. Ratification Proposed. — The Con- 
vention had scarcely adjourned when there began a most deter- 
mined attempt to have the ratification made conditional. More 
definitely, the plan was to have the State conventions propose 
amendments to be referred to a second General convention, 
and then ratify the Constitution provided these amendments 
were adopted, or at least considered. The supporters of the 
Constitution said the true plan was to ratify first, and leave 
amendments to the machinery of the Constitution itself. 

190. The First Ratifications. — Delaware led the way, 
ratifying unanimously, December 7, 1787. Pennsylvania fol- 
lowed, December 12, with a vote of 46 to 23. Then came 
New Jersey, the 18th of the same month, with a unanimous 
vote. Georgia also was unanimous, January 2, 1788. Con- 
necticut ratified the 9th of same month by a vote of 128 for, to 40 
against, the Constitution. The Massachusetts Convention came 
next in order, and there the first determined battle was fought. 

1 No. 84. 
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refused even to call a convention until amendments should be 

made; and it was not until May 29, 1790, that her ratification 

was given by a vote of 34 to 32. As rapidly as they were 

made, the nitifications were transmitted to Congress. 

lU.I. Washington and Ratification. — Washington expressed 
Ills views as to the scheme to defer ratitication in the strongest 
terms in numerous cases. " Clear I am/' said he, '' if another 
Federal Convention is attempted, that the sentiments of the mem- 
bers will be more discordant or less accommodating than the last. 
In line, they will agree on no general plan. Greneral government 
is now suspended by a thread; I might go further and say it is at 
an end; and what will be the consequence of a fruitless attempt 
to amend the one which is offered before it is tried, or of the delay 
of the attempt, does not, in my opinion, need the gift of prophecy 
to predict. The Constitution or disunion is before us to choose 
from. If the first is our election, when the defects of it are ex- 
perienced, a constitutional door is open for amendments, and may 
be adopted in a peaceable manner, without tumult or disorder."^ 

** The moderate of all classes, who constitute the majority in 
every nation, were surfeited with conventions. They admired and 
honored Henry, Gallatin, and Clinton, but they trusted and fol- 
lowed Washington, and Madison, and Hamilton. . . . They 
knew Washington had presided over the Federal Convention, and 
had been intensely anxious for the adoption of the Constitution. 
He who controlled the confidence and affections of all Americans, 
was sure to be chosen to preside over the inauguration of the new « 
government. With him the interests of the nation would be safe. 
Monroe wrote Jeft'erson the truth: *Be assured Washington's 
influence carried this government.' " * 

194. Patrick Henry. — ^This distinguished orator had refused 
a seat in the Convention that framed the Constitution, but 
accepted one in the Virginia Convention called to ratify it, where 
his course well illustrates the most determined opposition that 
was made. ** He could not endure,'' it has been said, *' the 
thought of a government, external to that of Virginia, and yet 

Uameaon: Essays in the Constitutional History of the United States, 
74,76. 

2 Smith. Ibid. 100. 
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poBsesscd of the power of direct taxation over the people of the 
State. He regarded with utter abhorreiice the idea of laws bind- 
ing the people of Virginia by tlie authority of the people of the 
United States; and thinking that he saw in the Constitution a 
purely national and consolidated government, and refusing to see 
the federal principle which its advocates declared was incorpor- 
ated in its system of representation, he shut his eyes resolutely 
upon all the evils and defects of the Confederation, and de^ 
nounced the new plan as a monstrous departure from the only 
safe construction of a Union. He belonged, too, to that school of 
public men — some of whose principles in this respect it is vain 
to question — who considered a bill of rights essential in every 
republican government that is clothed with powers of direct legis- 
lation.^' > 

195. The Fedeilalist. — Alexander Hamilton had been very 
influential in bringing about the Federal Convention. He had 
also been a member of that body. Of all the members of the 
Convention, he believed in a strong government; he cheerfully 
signed the Constitution on the ground that it was impossible to 
deliberate between anarchy on the one side, and the chance of 
good on the other. The Convention over, Hamilton threw his 
great powers into the ratification struggle, and without him the 
Constitution would have failed of ratification in New York, and 
possibly in other States. He conceived the idea of a series of essays 
to explain to the public what the Constitution really was, and called 
to his side Jay and Madison to aid in its execution. The essays 
are collectively known as '*The Federalist," of which Jay wrote 
5, Madison 29, and Hamilton 51. They were widely published and 
read, and had great influence. "The Federalist" was written for 
a temporary purpose, but it proved to be the best commentary on 
the Constitution ever written. 

190. The Orkjin of the First Political Parties. — In the 
conflict attending the establishment of the Constitution, the 
beginnings of the future political parties appeared. They arose 
out of the absorbing question of the times, — the expansion of the 
National Government. The names '* National," pertaining to a 
nation, and "Federal," pertaining to a fcedus, federation, or 



1 Curtis: History of tbo Cotistltution, II, 564. 
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league, justly describes the two parties that divided the Conven- 
tion. These parties survived the Convention, although there was 
sonic changing of sides and of names. The Nationalists now 
assumed tlie name Federalists, because they favored the ratifica- 
tion of the Federal Constitution, and the Federalists became Anti- 
Federalists, because opposed to such ratiticAtion. A few years 
later believers m loose-construction were called Federalists, while 
believers in strictrconstruction called themselves Republicans or 
Democratic-Republicans. Change of name did not imply a neces- 
sary change of principles. Hamilton and Madison were National- 
ists in 1787, because they favored expanding the government; they 
were Federalists in 1788, because they favored ratifying the Con- 
stitution; afterwards they separated, the first becoming a Federal- 
ist and the second a Democratic-Republican, because they did not 
agree as to the powers of the government under the Constitution. 
Again, Patrick Henry was a Federalist in 1787, an Anti-Federalist 
in 1788, and a Federalist after the government was put in opera- 
tion. 



CHAPTER XI. 



THK CONSTITUTION GOES INTO OPERATION. 

197. Tfik Second Resolution of the Convention. — 
This relnted to putting the Constitutiou into operation, pro- 
vided it should receive the requisite number of ratifications, 
and was in these words: 

**That it is the opinion of this Convention, that as soon as 
the conventions of nine States shall have ratified this Constitu- 
tion, the United States in Congress assend)led should fix a day 
on which Electors should be appointed by the States which shall 
have ratified the same, and a dav on which the Electors should 
assembh' to vote forthe President, and the time and place for com- 
mencing proee(?din^s under this Constitution. That after sucli 
publication, the Electors should Ixi appointed and the Senators 
and Representatives elected. That the Electors should meet on 
the day fixed for the election of the President, and should 
transmit their votes certified, signed, sealed, and directed, as 
the Constitution requir(\s, to the Secretary of the United States 
in Congress assembled; that the Senators and Representatives 
should convene at the time and place assigned; that the Sena- 
tors should appoint a president of the Senate, for the sole pur- 
pose of receiving, opening, and counting the votes for Presi- 
dent, and that, after he shall be chosen, the Congress, together 
with the President, should, without delay, proceed to execute 
this Constitution.'* 

198. The Action op Congress. — July 2, 1788, the rati- 
fication of New Hampshire was received, and the President 

(108) 
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called the attention of Congress to the fact that this was the 
ninth ratification. Whereupon it was ordered: ** That the rat- 
ifications of the Constitution of the United States, transmitted 
to Congress, be referred to a committee to examine the same, 
and report an act to Congress for putting the said Constitution 
into operation, in pursuance of the resolutions of the late Fed- 
eral Convention." July 14 the committee reported, aud Sep- 
tember 13, Congress adopted a preamble reciting the history of 
matters from February 21, 1787, and the following resolution: 
'*That the first Wednesday in January next be the day for 
appointing electors in the several States, which, before the 
said day, shall have ratified the said C^)nstitution; that the 
first Wednesday in February next be the day for the electors 
to assemble in their respective States and vote for a President; 
and that the first Wednesday in March next, be the time, and 
the present seat of Congress the plat-ie, for commencing the 
proceedings under the said Constitution." 

199. The Appointment of Presidential Electors. — 
The new Constitution said each State should appoint the num- 
ber of electors to which it was entitled, in such manner as the 
legislature thereof might direct. Ten States j>roceeded on the 
day appointed, January 7, to discharge this duty. In New 
York no appointments were made, owing to a quarrel between 
the two houses of the legislature as to the manner in which 
it should be done; while Rhode Island and North Carolina had 
not ratified the Constitution, and so had no part in the first 
Presidential election. 

200. The First Meeting of the New CoNOREsa — 
Even after the ratification of the Constitution by nine States, 
many people, some of them its ardent friends, had doubts 
whether it would ever go into operation. They were far from 
sure that there was enough popular interest to secure the ap- 
pointment of Electors, Representatives, and Senators. That 
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their fears were not without reason, is shown by the circum- 
stances attending the organization of Congress. Thirteen mem- 
bers of the Lower House, representing four States, reported for 
duty March 4; adjournments were had from day to day until 
April 1, when thirty members, or a quorum, being present, an 
organization was effected. Eight Beuators from four States 
attended March 4. The Senate also adjourned from day to 
day until April 6, when, twelve members being present, a tem- 
porary organization was effected by the election of John Lang- 
don, of New Hampshire, President, for the sole purpose of 
opening and counting the votes for President of the United 
States. The same day, the two Houses met in the Senate 
Chamber to witness the counting of the votes. It was found 
that Washington had been elected President and John Adams 
Vice-President, and Mr. Langdon so announced. 

201. Washington Inaugurated. — Messengers were at 

once sent to the President and Vice-President elect, conveying 

official information of their election. April 21 Mr. Adams 

appeared in the Senate Chamber, took the chair, and made an 

address appropriate to the occasion. The 30th of the same 

month Washington took the oath of office prescribed by the 

Constitution, delivering an inaugural address, and entered upon 

the duties of his great office. Two branches of the government, 

the Legislative and the Executive, were now in motion; the 

third, the Judiciary, had to await the enacting of a judiciary 

law and the appointment of judges. 

It happened that the first Wednesday in March, 1789, was 
the 4th of that month, which day has since marked the begin- 
ning of the succesHive administrations and Congresses, and since 
1804 has been a part of the Constitution itself. (Amendment 
XII.) Congress was sitting in New York when the above action 
was taken, and it was there that the new government was organ- 
ized. 
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202. The End op The Old Conobess.— The circumstances 
under which this body came into being; the boldness with which 
it assumed the direction of the war, and the large powers that for 
a time it exercised; its success in the French treaties; the victory 
that finally crowned its work; the preeminent ability of the men 
who first composed it, — these stamp the Old Congress as one of 
the few famous revolutionary governments of history. It began 
early to show the weakness inherent in such governments. Before 
the middle of the war was reached, Washington lamented the 
decline of its membership in numbers and character. The war 
over, this decline became still more rapid; a more helpless govern- 
ment it would be hard to find. The new government probably 
prolonged the life of the old one. The Convention and the Con- 
stitution were new and interesting subjects, to the level of which 
Congress barely rose; and, the last of the duties growing out of 
them discharged, it soon ceased to exist. November 1, 1788 , 
the Congress that had won plaudits from Chatham, given law 
to England, achieved American independence, and won an 
imperishable name, came to an end without a formal adjourn- 
ment.^ 

203. The Nature of the Constitution. — ^This soon became 
the subject of dispute. Did it create a National government, or 
only strengthen the Confederation? The preamble speaks the 
language of nationality, '' We, the people of the United States, 
.... do ordain and establish this Constitution for the United 
States of America ''; while the caption of the Articles is, ''Articles 
of Confederation .... between the States,'' etc. The adversaries 
of the new plan, catching at the change of style, everywhere 
denounced it as a consolidated National government. Patrick 
Henry demanded, *• Why this change from ' we, the States ' to * we, 
the people.' " And yet a large majority of the men who based 
their opposition to the Constitution on the ground that it created 
a National government, or federal state, soon joined with some 
who had favored it in founding a political party based on the 
dogma that the government was still a confederation. Had this 
been the understanding in 1787 and 1788, those who most favored 
the Constitution would have been first to oppose it, and those who 
most opposed would have been first to favor it. Fortunately, the 

1 See Hlldreth: History of the United States, III.. 547, 548. 
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Constitution proved strong enough to correct the evils of the Con- 
federation and to prevent disunion. On a later page the discus- 
sion of this topic will be resumed. 

It is, however, pertinent to observe here that just what the 
new government would be,could not, in 1787, be foretold. No two 
of the men who had assisted in forming the Constitution would 
have agreed throughout in explaining its provisions; while no man 
could predict how Congress, the Executive, and the Supreme 
Court would construe its provisions. The general character of 
the government was determined so long as the Constitution should 
remain in force and unchanged; but there was abundant room for 
the Nation, as its growth should take this or that direction, speak- 
ing through the organs that it had created, to give its terms very 
different practical interpretations on many subjects. This a cen- 
tury of history has fully shown. 
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CHAPTER I. 



THE CONSTITUTION IN OUTLINE. 

204. The Parts op the Constitution. — ^These are the 
Preamble, the seven Articles, and the fifteen Amendments. The 
formal division is based on the division of the subject-matter. 

The Preamble defines the sources and purposes of the 
Constitution. 

Article I. relates to the Legislative power. 

Article II. relates to the Executive power. 

Article III. relates to the Judicial power. 

Article IV relates to miscellaneous subjects. 

Article V. relates to amendments. 

Article VI. relates to debts contracted before the Constitu- 
tion went into operation. 

Article VII. relates to the ratification of the Constitution. 

The Amendments relate to so .many subjects that they can- 
not be collectively characterized. 

Most of the Articles, and several of the Amendments, are 
divided into sections, and most of the sections again into 
clauses, these divisions being based on still smaller divisions of 
the subject-matter. Thus, Article I. relates to the Legislature; 
Section 8, of that Article, to the powers of Congress, and 
Clause 2, of that Section, to borrowing money. 

205. The Preamble. — TFe, the people of tlie United States, in order 

to form a more perfect union, establish justice , insure domestic tranquillity, 

provide for the common defence, promote the general welfare, and secure 

the blessings of liberty to ourselves and our posterity, do ordain an4 

establish this Constitution for tlie United States of America.^ 

CU5^ 
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This declaration is commonly called the preamble of the 
Constitution, but it is also sometimes called its enacting clause. 
A preamble gives reasons why a resolution or act is passed; it 
is no part of the resolution or act, and, since it does not resolve, 
enact, or ordain anything, is not an essential part of the docu- 
ment. An enacting clause, on the other hand, gives the act 
all its force and effect. If the above declaration were nothing 
but a preamble, it could be cut off without affecting the Con- 
stitution; but, OS it is, that could not be done without leaving 
the Constitution a headless trunk. Nothing would then be 
ordained or established. We are therefore to regard this 
clause as an integral and necessary part of the Constitution 
itself. 

206. The Elements op the Preamble. — These are three 
in number. 

(1) The name of the nation, people, or sovereign power 
that acts or speaks: Wc, the people of the United States. 

(2) The ends or objects for which the sovereign power acts 
or speaks: (a) In order to form a more perfect union; (6) to 
establish justice; (c) to insure domestic tranquillity; (d) to 
provide for the common defence; (e) to promote the general 
welfare, and (/) to secure the blessings of liberty to ourselves 
and our posterity. 

(3) The thing done: Do ordain and establish this Constitu- 
tiou for the United States of America. 

The second of these divisions is an admirable statement of 
tlie objects of civil government. 

2(>7. The Source of the Constitution. — There has been much 
contention as to the origin and nature of the Constitution. The 
preamble is decisive as to the sovereign power that ordained 
it and so as to its source. In the two most solemn crises of 
their history, the American people have spoken the same author- 
itative language. In 1770 they said, by their representatives, 
f* We, therefore, the representatives of the United States of 
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Amerioa^p gOAoral Congress assembled . . • • do, in the name 
and by the author!^ of the good people of these Colonies, sol- 
emnly publish and declare that these United Colonies are, and of 
right ought to be free and independent States/' In 1787 they said: 
" We, the people o.f the United States .... do ordain and estab- 
lish this Constitution for the United States of America." The 
Declaration of Independence and the Constitution were National 
acts in the fullest sense of that term. 

208. The Peopub akd Their Agents — It is no valid objection 
to this view of the origin of the Constitution, that Congress and 
the State legislatures were prominent in its history. In ordain- 
ing their Constitution, or in performing other sovereign acts, a 
peqple will naturally employ such agents as are at hand. It was 
the States that immediately called the Continental Congress and 
appointed the delegates that comprised it; but the men who sigi^ed 
the Declaration of Independence did so in the name and by the 
authority of the good people of the States. So the Confederate 
Congress and the State legislatures rendered very important ser- 
vices in creating and establishing the Constitution; but they acted 
as the agents of the people. The thirty-nine men who signed it 
stood in the same relation to the Constitution that the fifty-five 
signers stood to the Declaration. Article V. provides that amend- 
ments to the Constitution may be made; Congress and the legi^ 
latures do the formal work in making them; but the amendment 
are, nevertheless, made by the people, the same as the originul 
instrument. 

209. The Three Powers op Government. — ^These are, 
the power to make the laws, the power to execute and enforce 
the laws, and the power to interpret and apply them in decid- 
ing cases that arise out of the sociiU relations of men. These 
are called the Legislative, the Executive, and the JudiciiU 
powers. Manifestly, good government is impossible when any 
one of them is wanting. It is not sufficient that good laws be 
made; they must also be firmly enforced and justly interpreted. 
Still, the law-making power is the greatest power of govern- 
ment, and in all free countries tends to encroach upon t^e 
executive and the judicial powers. 



— "^^^f»> 
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210. The Separation op the Powers. — Sometimes all 
the powers of government are found in the hands of one man or 
one body of men. In such a case, this man, or body, is the 
legislative, executive, and judiciary all in one. Says Mr. 
Madison : < * The accumulation of all powers, legislative, execu- 
tive, and judiciary, in the same hands, whether of one, a few, 
or many, and whether hereditary, self-appointed, or elective, 
may justly be pronounced the very definition of tyranny."* 
Hence, as society has advanced and governments improved, 
there has been a strong tendency to separate the three func- 
tions more or less, entrusting them to different agents. 
Measurable separation is essential to freedom and good gov- 
ernment. 

211. The Constitution Makes Three Departments. 
— ^The men who framed the Constitution were fully instructed 
in the teachings of history and political science relating to this 
subject. Practically, they were familiar only with govern- 
ments in which this division of powers had been carried out. 
The English government and their own States consisted of 
three branches. The Confederation had no proper executive 
and judiciary departments, but it also had few of these powers. 
It was natural therefore that the first resolution of the Federal 
Convention should be: **That a National government ought 
to be established consisting of a supreme Legislative, Execu- 
tive, and Judiciary." Accordingly, such departments were 
duly constituted. 

The three departments are commonly described as separate, 
independent, and co- ordinate. They are all groumded in the 
Constitution, and no one of them can be constitutionally destroyed 
by either or both the others. And yet the three powers are not 

i Zbe Federalist, Na 47. 
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absolutely separate. The Executive has a part in making the 
laws, while the Senate performs executive duties, and is also a 
court for trying cases of impeachment. 

Still less are the legislative and executive functions separated 
in England. Thus, the ministry is composed, for the most part, 
of members of the Houses of Lords and Commons, and has the 
initiative in the most important legislation, and is, for the time 
being, the executive branch of the government. 



CHAPTER n. 



VESTINQ THE LEGISLATIVE POWER. 

Abticlb I. 

Section I, — All legislative powers herein granted sludl be vested in a 
Congress of the United States, which shall consist of a Senaie and House 
of Eepresentatives. 

212. Congress Bicameral. — ^As a rule, the legislatures 
of English-speaking countries have consisted of two houses. 
The House of Commons, as a distinct house of Parliament, was 
established in 1265. With few exceptions, the State legis- 
latures consisted of two houses in 1787. This is called the 
bicameral system. In some countries, and notably in France, 
one house, or the unicameral system, was formerly preferred. 
The great argument for two houses is, that one will check and 
balance the other. This plan tends to secure a more thorough 
consideration of subjects coming before the legislature, and so 
to prevent hasty and ill-considered legislation. 

This is well illustrated by an anecdote. Soon after his return 
from France, in 1789, Mr. Jetferson, who was much influenced by 
French ideas, dined with Washington. He severely attacked the 
two-house plan as obstructive and mischievous. Washington 
replied that he adhered to the experience of England and America. 
"You yourself," he said, " have proved the excellence of two 
houses this very moment." "I," said Jefferson, "how is that. 
General?" "You have," replied Washington, ** turned your hot 
tea from the cup into the saucer, to get it cool. It is the same 
thing we desire of the two houses."* And yet there was strong 
objection made to introducing this system into the National 
Ck)vemment, as has been shown in Part I. 

1 Life and Letters of Francis Lleber, il7« 
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213. Names of the Legislature and the Houses. — 
Naturally, the Federal Convention gave to the new Legislature 
the name that the old one had borne, and to the two Houses 
the names by which the corresponding State bodies were known. 
Congress, Senate, and House of Representatives were familiar 
names in 1787. It is both common and convenient to call the 
Houses the Upper and the Lower Houses, but this language 
is not found in the Constitution or laws, and is merely popular. 

"The one thoroughly successful institution which has been 
established since the tide of democracy began to run, is a second 
chamber, the American Senate. On the Continent of Europe 
there are no states without second chambers except three — Greece, 
Servia, and Bulgaria — all resembling one another in having long 
been portions of the Turkish Empire, and in being now very 
greatly under the influence of the Bussian Government."* 

214. The Right op Instruction. — The traditional 
theory of the House of Commons is, that every member, 
although elected by a particular constituency, serves for the 
whole realm and not merely for the people that elected him. 
Blackstone accordingly says: ** Therefore he is not bound like 
a deputy of the United Provinces to consult with, or take the 
advice of, his constituents upon any particular point, unless he 
himself thinks it proper or right to do so.'* Although a deter- 
mined effort was made to establish the opposite one in the 
United States, the same theory has come to be established here 
both as respects the Senate and the House of Representatives. 

In 1789 an unsuccessful attempt was made in the House of 
Representatives to insert in one of the proposed amendments lo 
the Constitution a clause reserving to the people the right of 
instruction. Some advocates of this right have afl&rmed the duty 
of a representative to obey such instructions when properly given, 
or to resign his office. Little is now heard of this right; but for- 
merly it was common for State legislatures, and even for popular 

1 Sir H. S. Maine: Popular Oovornment, 181. 
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conventions, to instruct Senators and Representatives. Hugh L. 
White, Senator from Tennessee, maintained the doctrine in its 
extreme form; and when, in 1.S30, he could not conscientiously 
obey certain instructions that he had received from the legislature 
of his State, he resigned. In recent years legislatures have some- 
times requested that a particular course be pursued by Senators 
and Representatives. The doctrine of instruction was defended 
on the ground that it is democractlc. It is plainly impracticable, 
since there are no certain means of ascertaining what the people 
want. Some of the States have incorporated the right of instruc- 
tion in their Constitutions, but no State has gone so far as to 
require the representative to obey. 

215. The True Theory op Representation. — ^Tliis 
cannot be better stated than in Judge Cooley's words: 

** Representatives are chosen in States and districts; but 
when chosen they are legislators for the whole country, are 
bound in all they do to regard the interest of the whole. Their 
own immediate constituents have no more right than the rest of 
the Nation to address them through the press, to appeal to them 
by petition, or to have their local interests considered by them in 
legislation. They bring with them their knowledge of local 
wants, sentiments, and opinions, and may enlighten Congress 
respecting these, and thereby aid all the members to act wisely 
in matters which affect the whole country; but the moral 
obligation to consider the interest of on 3 part of the country as 
much as that of another, and to legislate with a view to the 
best interests of all is obligatory upon every member, and no 
one can be relieved from this obligation by instruction from 
any source. Moreover, the special fitness to legislate for all, 
which is acquired by the association, mutual information, and 
comparison of views of a legislative body, cannot be had by the 
constituency, and the advantages would be lost to legislation if 
the right of instruction were recognized." * 



1 The Principles of Constitutional Law, 41, 42. 
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Representative in one State who cannot on removing to 
another. The single limitation referred to is found in Section 
1, Article XV., of Amendments: ** The right of citizen^ of 
the United States to vote shall not be denied or abridged by 
the United States or by any State, on account of race, color, 
or previous condition of servitude." By giving the electors of 
National Representatives the same qualifications as electors of 
State representatives, the Constitution provides indirectly that 
Staterepresentatives shall be elected by the people. 

This clause also determines the length of a Congress. It is 
the same as the Representative's term. The first Congress began 
March 4, 1789; the Fifty-second Congress, March 4, 1891. 

Section ^, Clause 2, — A7> person shall be a RepresenUUive who shall 
not have attained to the age of twenty-five yearsy and been seven years a 
citizen of the United States, arid who shall not, when elected f be an inhab- 
Uant of that State in which he shall be chosen. 

218. The Original Qualifications op Representa- 
tives. — Beyond providing that no man should sit more than 
three years in six, the Articles of Confederation did not fix the 
qualifications of members of Congress. All other qualifications 
were left to the States. But the Constitution fixes the 
three qualifications of age, citizenship, and inhabitancy. 
The ages fixed and the period of citizenship, in the case of 
foreign-born citizens, are short enough to qualify men to sit in 
either House of Congress. Obviously, too, a legislature should 
consist wholly of citizens of the Nation or State. In a great 
country like the United States, it is important that members 
of Congress shall be inhabitants of the States that elect them. 
As a rule, residents of New England could not intelligently 
represent the people of California. It is not necessary for a 
Representative to live in the district that he represents, but 
such is the almost unvarying custom. Again, inhabitancy and 
residence are different things. ** An inhabitant is a bona fide 
member of the State, subject to all the requisites of law, ^d 
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entitled to ftll privileges and advantages under the law; actual 
residence is not essential, as if a person be a minister resident 
at a foreign port."" 

219. Thb Enoush RuiiX.— In Great Britain it is common for 
members of the House of Commons not to live within the oonstiU 

uencies that elect them. A resident of London or Edinburgh may 
represent any constituency in England, Scotland, or Wales. Mr. 
Gladstone, who resides in Wales, has for many years sat for Mid- 
lothian, in Scotland. This rule there works well. It brings many 
able men into Parliament who would otherwise be shut out. A 
man twenty-one years of age, if otherwise qualified, can sit in 
Parliament. Such, too, is the rule in most of our State legi^ 
latures. 

220. Amendment XIV. — Section 3 of this Article intro- 
duced into the Constitution a new qualification for Senators, 
Representatives, and all officers, civil and military, viz. : 

No person shall be a Senator or Representative in Congress^ or Elector 
of President and Vice-President, or hold any office, civil or miliiaryf 
uVider the United Slates, or under any State, who, having previously taketi 
an oath, as a member of Congress, or as an officer of the United Slates, or 
as a member of any State legislature, or as an executive or judicial officer 
of any Slate, to support the Constitution of the United States, shaU have 
engaged in insurrection or rebellion against the same, or given aid or 
comfort to the enemies thereof But Congress may, by a vote of two4hird$ 
of each House, remove such disability » « 

By an act approved May 22, 1872, the disabilities imposed by 
this section were removed from all persons whatsoever, except 
Senators and Representatives of the Thirty-six and Thirty-seventh 
Congresses, officers in the military and naval service of the United 
States, heads of departments, and foreign ministers of the United 
Stateis. Still other persons have been relieved by special acts, and 
btit few persons now rest under these disabilities. 

The question has been asked whether a State may add to these 
qualifications of the Representative. The better opinion is that it 
cannot. The phrase ''a citizen of the United States'' asserts, 

1 l^tetj: The Constitution of the United States 46. 
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what has often been denied, that these States are one country, a 
nation, and not a mere confederacy. 

Section f , Clause 3. — RepreserUcUivea and direct taxes shall be appov" 
turned among the several States which may be included ^oiihin this Union, 
according to their respective numbers, which sJiall be determined by adding 
to the whole number of free persowt, including those bound to service for a 
term of year^, and excluding Indians not taxed, three-fifths of all other 
persons. The actual enumeration shall be made within three years after 
the first meeting of the Congress of the United States, and within every sub' 
sequent term of ten years, in such manner as they shall by law direct. 
The number of Representatives shall not exceed one for every thirty thou- 
sand, but each Slate shall have ai least one Representative; and until such 
enumeration shall be made, the State of New Hampshire shall be entitled 
to choose three, Massachusetts eiglU, Rhode Island and Providence Plan- 
tations one, Connecticut five. New York six. New Jersey four, Penn- 
sylvania eight, Dclaivare one, Maryland six, Virginia ten. North 
Carolina five, South Carolina fire, and Georgia three, 

221. The Difficulty of the Subject. — ^No other clause 
of the Constitution gave the Federal Convention so ranch 
trouble as this one. The priucipal points of controversy raay 
be again enumerated. (See Part I., Chap. VI.) 

(1) The Small-state party contended for an equal repre- 
sentation ; the Large-state party for a proportional representa- 
tion. Making it proportional in the House did not settle the 
basis of representation. Should it be according to population, 
wealth, or both population and wealth ? Population was 
finally decided upon. 

(2) The rule for determining the numbers was disputed 
no less warmly. It was unanimously agreed that all free per- 
sons should be counted; nor was there serious objection to 
counting persons bound to service or labor, and all Indians 
except those not taxed. But what should be done with the 
slaves ? Most of the States contended that these were mere 
chattels or property. North Carolina, South Carolina, and 
Georgia replied that the slaves were persons as well as property. 
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It was finally agreed to call them persons, and to count five of 
them as three in determining the respective numbers of the 
States. 

(3) There were also many opinions as to supplying the 
treasury. It was agreed, at last, that the apportionment of 
direct taxes should be brought under the same rule as the 
apportionment of Representatives. Most of the States wished 
the slaves to be taxed, man for man; the three Southern States 
before named did not wish them taxed at all; and each party 
was compelled to yield something to the other. 

222. Okigin of the Three-Fifths B.xtle, — By the year 1788, 
the plan for supplying the National Treasury provided by the 
Articles of Confederation had thoroughly broken down. To meet 
this emergency, Congress recommended that the treasury should 
be supplied by the several States, '' in proportion to the whole 
number of white and other free citizens and inhabitants of every 
age, sex, and condition, including those bound to servitude for a 
term of years, and three-fifths of all other persons not compre* 
bended in the foregoing description, except Indians not paying 
taxes in each State." This amendment was not ratitied by the 
States, but it furnished the Convention of 1787 a means of escape 
from one of its serious embarrassments. 

223. Effects of the Rule. — The three-fifths rule formally 
increased the representative power and the direct taxes of the 
Southern States, and diminished those of the Northern. But the 
rule did not work as was expected. Only five times have direct 
taxes been imposed by Congress, and then for short periods; while 
the South received, down to the Civil War, a large increase of 
Representatives, ranging at different times from fifteen to thirty 
members. 

224. The Thirteenth and Fourteenth Amendments. 
— ^The conditions of representation were materially changed by 
the abolition of slavery. There were no ** other persons *' to 
whom the three-fifths rule could be applied. Amendment XIV. 
formally modified the rule, but the modification is inoperative, 
owing to the efEect of Amendment XV . Still this Am&\Lds^<^5Q^» 
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States the original rule as it has practically worked since 1873: 
'^Representatives shall be apportioned among the several 
States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians not 
taxed." Direct taxes are not mentioned in the Amendment, 
but the same rule would apply to them. 

225. The Mode op Applying the Bule. — Simple as 
the rule for apportioning Representatives seems, its application, 
at the successive censuses, has caused no little difficulty. The 
fundamental question was, whether the Nation should be dealt 
with as a whole, or as made up of the several States. Should 
the aggregate representative population of the Union be 
divided by the ratio to ascertain the size of the House? Or 
should the State populations severally be so divided, and the 
quotients then be added ? The first method would give the 
larger House, since there would be but a single unrepresented 
fraction, while the second method would give as many frac- 
tions as there were States. This is the question of "represent- 
ing fractions." Different methods have been followed at 
different times. 

226. The Method of 1793-1843.— The Federalists in the 
Second Congress, which was the first one to deal with the sub- 
ject, contended for the first plan; the Anti-f^eralists, for 
the second plan. After a heated contest, Congress passed a 
bill based on the National principle. President Washingtop, 
after submitting to his Cabinet the question whether he should 
sign the bill, and receiving from Hamilton and Knox an 
affirmative answer, and from Jefferson and Randolph, a nega- 
tive answer, vetoed the bill on other grounds. He expresse . 
no opinion as to whether the rule should be applied to the 
Nation or the States. A new bill framed on the State principle 
was then passed and approved. It provided that the House 
should be composed of members elected agreeably to a ratio of 
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one member for every 33,000 persons in each State, com- 
puted according to the rule furnished by the Constitution. 
No account was taken of fractions. The apportionments made 
under the five first censuses all conformed to this rule, but 
with a change of ratios. 

227. Attempt to Change the Rule in 1832. — As the ratios 
became larger and larger, and the States more numerous and 
more populous, the unrepresented fractions became larger and 
more numerous. It became apparent that the method of 1793 was 
unjust and unrepublican. Two millions of people in one State 
had much more representative power than the same number in a 
half-dozen States. Mr. Webster' pointed out in 1832 that, under 
the ratio of 47,700, then proposed for the ensuing apportionment, 
New York would have 40 Representatives, while the New England 
States, with a population 35,000 greater, would have but 38; 
that 7 States named, having together 123 members, had aggregate 
fractions of but 53,000, while Vermont and New Jersey alone, with 
but 11 members, had a joint fraction of 75,000; and that Penn^l- 
vania would have as many members as Vermont, New Hampshire, 
Massachusetts, and New Jersey, while her population was 130,000 
less than theirs. The Senate, following Mr. Webster's lead, at first 
voted to reverse the decision of 1793, but afterwards concurred 
with the House in continuing the old rule. 

228. The Method of 1843.— The rule adopted in 1798 
was now reversed. The law of 1843 established a representa- 
tive ratio of 70,680; gave every State as many Representatives 
aft its population contained this ratio times, and then gave an 
additional Representative to every State having a fraction 
greater than one-half the said ratio. 

229. The Method of 1858-1863. — A ratio that 
yielded small fractions in some States would sometimes yield 
large fractions in others. The result was decennial contests 
t>ver ratios; States favoring the ratios that would give them 
*be largest representation. To cut ofF such controversies, it 
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was provided in the Census Act of 1 850 that the House of 
Representatives should consist of 233 members; that the 
Secretary of the Interior should divide the representative popu- 
lation of the whole country by 233 to obtain a ratio; that he 
should then divide the population of every State by this ratio; 
that he should assign to every State as many Representatives 
as its population contained this ratio times; and finally, that 
he should assign an additional Representative to the States 
having the largest fractions, until a total of 233 members was 
reached. Subsequently, an additional member was given to 
California. 

230. The Apportionments of 1873 and 1883. — In these appor- 
tionments, the principle of the Act of 1800 was adhered to in 
general, but with minor variations. In both cases Congress made 
the apportionment after the census had been taken. 

In 1870 the population of all the States was 38,464,ti63. Dela- 
ware, Nebraska, Nevada, and Oregon, no one of which had a popu- 
lation equal to the final ratio, had togetlier 381,420. Congrens first 
fixed the number of Representatives at 283. Next it subtracted 
the population of these four States from the total population, leav- 
ing 31,138,253. This number it then divided by 279, the number of 
Representatives fixed on less the four to which the four States 
were entitled under the Constitution, giving a ratio of 135,239. To 
each State the law then assigned as many Representatives as its 
representative population contained this ratio times, and seven- 
teen were then assigned for fractions. By a subsequent 
act, an additional Representative was given to each one of 
the following States: New Hampshire, Vermont, New York, 
Pennsylvania, Indiana, Tennessee, Louisiana, Alabama, and 
Florida, making 292 in all. The admission of Colorado in 1876 
added one more to this number. A similar cut-and-try method 
was used in 1883. 

231. The Apportionment under the Eleventh Cen- 
sus. — In making this apportionment the population of the Dis- 
trict of Columbia and the Territories of Arizona, New Mexico, 
Oklahoma, and Utah was subtracted from the aggregate popu- 
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lation of the United States, 62,622,250, leaving a representa- 
tive population of 61,908,906. This number was then divided 
by the numbers 332, 333, etc., to 375 successively, and then the 
population •f each State by the resulting quotients. The num- 
•ber 356 produced the ratio 173,901; and this ratio, applied to 
the States one by one, gave no State a less number of Repre- 
sentatives than it had under the previous apportionment, pro- 
vided the States having the major fractions were allowed each 
an additional Representative. These quotients aggregated 339 , 
fmd 17, the difference between this number and 356, happened 
to equal the number of major fractions and also to include all 
moieties. The House was therefore made to consist of 356 
members, the number assigned to any State being equal to the 
number of times its population contained 173,901, plus one if it 
had a major fraction. No State had a moiety of the ratio left 
unrepresented. The largest unrepresented fraction is that of 
New York, 85,951, while the moiety is 86,952. But this 
measure could not, probably, have been carried, had not a 
number been found (356) that neither reduced the representa« 
tion of any State, nor left, after the majority fractions were 
taken care of, an unrepresented moiety. 

232. Each State to Have One. — The Constitution 
wisely stipulates that each State shall have at least one Repre- 
sentative. In 1873 four States, Delaware, Nebraska, Nevada, 
and Oregon would have been unrepresented in the House 
had it not been for this stipulation. The Representatives of 

m 

States coming into the Union after the apportionment is made, 
are always additional to the number named in the law. Thus, 
the law of 1882 fixed the size of the House at 325; the 
admission of the six new States added seven to that num- 
ber. 

Congress, by law, authorizes every organized Territory to 
send a Delegate to the House of Representatives, who is allon^e^ 
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the District of Colum- 



to speak, but not to vote. At i 
bia was siiMilarly repre§eDte<l. 

233, ^i PPOKTIONMENT OF RePRSSENTATIVEB TO THE 

6tate8 in 1787 AND i:nder the several DECEmriAL Cbk— 
BUSES. — Il will be observed that new States appear under 
years earlier thau their adniisioD to the TJniou. 
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23J. Ratios ash AppoRTiosMEKTS.^The Federal Convention 
M ttmt agreed to put the minimura r«tio of representation at 
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40,000, but reduced it to 30,000 at the very close of the session on a 
special plea made by AVashington. This plea was that the reduc- 
tion would enlarge the representation, and so tend to relieve the 
fears of those people who thought the new government would be 
jh tyranny. No maximum was or could be fixed; the ratios must be 
determined from time to time with reference to population and 
the convenient size of the House. 

The ratios of representation and the numbers of the House are 
«et down in the following table, with the decade: 

Decade. Siie of House. Ratio 

1789-1793 05 ...... 

1799-1803 106 33/)00 

1803-1813.... 141 33,000 

1813-1823 181 85*000 

1823-1833 212 40,000 

1833-1843 240 47.700 

1843-1863 223 70.«80 

1863-1863 234 03.600 

1808-1873 241 127.941 

1873-1883 292 130a»3 

1883-1898 332 161,911 

1898-1908 366 178,901 

235. The Fibst Amendment Proposed in 1789. — This amend- 
ment, which failed to receive the requisite number of ratificationB, 
was in these words: 

'' After the first enumeration required by the first article of 
the Constitution, there shall be one Representative for every 80,000 
p^Bons, until the number shall amount to 100; after which th^ 
proportion shall be so regulated by Congress that there shall be 
not less than 100 Representatives, nor less than one Representa- 
tive for every 40,000 persons, until the number of Representatives 
-«hall amount to 200; after which, the proportion shall be so regu- 
lated by Congress that there shall not be less than 200 Representa- 
tives, nor more than one Representative for every 50,000 persona.*' 

236. Direct Taxes Defined. — ^The Supreme Court has 
'decided^ that direct taxes, within the meaning of the Constitu- 
tion, embrace only capitation or poll taxes and taxes on land. 
Such taxes have been imposed but five times iu the history of 
Ihe government: 1798, 1813, 1815, 1816, and 1861. The sev- 

I 8ee Springer o. the U. S.* 102, U. 8., 586. 
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etel acts declare the amounts to be raised, ranging from 
>2,000,000 in 1798, to $20,000,000 in 1861; apportion these 
amounts among the States agreeably to the Constitutional rule; 
define the property on which the tax shall be levied, and then 
create machinery, assessors, collectors, etc., to levy and collect 
the tax. The early acts placed the taxes on slaves and lands^ 
the Act of 1861, on lands alone. The law of 1815 was 
extended to the Disitrict of Columbia, and the law of 1861 
embraced the District and the Territories. 

The Supreme Court decided*, in 1820, that the power of Con- 
gress to levy and to collect taxes, including direct taxes, is co-ex- 
tensive with the territory of the Ignited States. It is optional,, 
however, with Congress to include the District and Territories. 
Some of these acts, as the last one, have given the States an option 
to assume the collection of the tax as a whole, ottering them a per- 
centage for such collection. In such case the State levies and 
collect"* the tax as it chooses. 

The States that formed the Southern Confederacy did not pay 
the tax of ].%!, and the Fifty-first Congress, at its second session, 
passed an act refunding to the other States the amounts that they 
bad severally paid. 

237. The (/ENsus. — Representatives could not be appor- 

tioned according to population unless the population were 

enumerated. The population of the States would not remain 

stationary or increase in equal ratios. Besides, the admission 

of new States to the Union must be provided for. To meet 

these requirements, the Constitution provided that an actual 

enumeration should be made within three years after the first 

meeting of Congress, and within every subsequent term of ten 

years, as Congress should direct. In a succeeding clause this 

enumeration is also called the census. 

Eleven decennial censuses of the United States have been 
taken, beginning in 1790. Previous to 1790, the people of the 
States had never been counted. Probably the Convention did not 

1 Loughborough v. Blake, 5 Whcaton, 817. 
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intend the census to be more than an enumeration of the people, 
but, beginning with 1810, the government has used it as an 
instrument for collecting and publishing many other kinds of 
statistics. The first census cost $44,377.00. The last one more 
than 16,000,000. 

238. Indians not Taxed. — The Supreme Court has not defined 
this expression. The Census Offic^> holds it, for census proposes, 
to apply to Indians maintaining tribal relations and living upon 
government reservations. The broken bands and the scattered 
remnants of tribes still found in many States, though generally in 
a condition of pauperism, are inchidod in the enumeration of the 
people. They are regarded as having entered the body of citizensi 
and become subject to taxation, although they may be exempted 
by local legislation or by the accident of poverty. 

239. Kinds of Population. — The Census Office recognizes 
three kinds of population. 

(1) The true population embraces the total population of 
all the States and Territories, without regard to race, color, 
age, or sex. 

(2) The Constitutional population embraces all the popula- 
tion that must be enumerated in order that the apportionment of 
Representatives and taxes may be duly made. Excluding Indians 
not taxed, it is the same, within the States, as the true popu- 
lation. The Territories are not included in the Constitutional 
population. 

(3) The representative population is the total numbers in the 
States, according to which Representatives and taxes are appor- 
tioned among them. Practically, it is now the same as the Con- 
stitutional population; but when the three-fifths rule was in force, 
it was materially smaller. The Constitutional population embraced 
all the slaves; the representative population only three-fifths of 
them. The distinction is purely hi«torical. 

240. Representation and Suffracu:. — This clause 
relates to represeutation and not to voting. The Constitution 
determines the rule of apportionment; the States, subject to the 

' The Compendium of the U. S. Census, 1S7(), 1'.). 
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Fifteeuth iVmendment, determine their own rules of suffrage. 

The representative population now includes every man, woman, 

and child, save Indians not taxed, in the States; whereas in 

only ouc State are women permitted to vote for Representatives. 

An average Congressional District now contains 173>901 people, 

but not more than a fifth of them are voters. Under the 

three-fifths rule, a Southern slave-holder owning 1,000 slaves 

would count 601 in determining the b:isis of representation: 

the slave-holder was the only voter. 

Section ;?, Clause 4* — When vacancies happen in the represent- 
iUion from any State, the executive authority thereof shall issue writs of 
election to fill such vacancies. 

241. Vacancies. — These arise from death, resignation, 

expulsion, and accepting an incompatible oflSice. An executive 

writ of election is a public proclamation by the Governor of 

the State where the vacancy exists, announcing the vacancy, 

and naming the day on which the people of the district will 

choose a Representative to serve the remainder of the 

term. 

Section J^ ClnuHe .7. — Tlie IFouMe of Representatives shall choose 
their Speaker and other officers, and shall have tlie sole power of 
impeachment, 

242. Thk Speaker, Etc. — The other officers of the 
Houso arc, the Clerk, Sergeant-at-arras, Door-keeper, Post- 
master, and Chaplain. The Speaker is always a member of the 
House; the other officers are not members, although it is the 
custom to elect an ex-member clerk. The clerk holds his 
office until the Speaker of the succeeding House is elected, and 
presides on that occasion. Commonly, this election is easily 
effected, but the Thirty-fourth Congress spent two months 
and voted 133 times before it secured a Speaker, and the con- 
test at the opening of the Thirty-sixth Congress was still more 
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~proti*actc(l. He has a nght to vote on all questions, and is 
required to do so when his vote will decide the pending ques- 
tion, or when the vote is by ballot. 

The title Speaker comes from England, where it is given to the 
presiding officers of both Houses of Parliament. The Lord Chan- 
cellor is Speaker of the House of Lords ex-officio. The Speaker of 
the House of Commons is chosen by the House, subject to the 
formal permission and approval of the Crown. The title had been 
in use in the States from the very beginning. 



CHAPTER IV. 



COMPOSITION OF THE SENATE. 

Abticle I. 

Section S, Clause 1, — The Senate of the United Slates shall he com» 
posed of two Senators from euch State, chosen by the Legislature thereof, 
for sijc years; and each Senator shall have one vote, 

243. Number, Election, and Term of Senators. — 
Every item of this clause was the subject of controversy in the 
(convention. AVhen it had been settled that Congress should 
consist of two branches, and that representation should be 
equal in the Senate and proportional in the House, there 
remained the questions: How shall the Senators be chosen? 
For what term shall they serve ? and, How shall they vote? 
Some said they should be elected l)y the House of Representa- 
tives; some that the President should appoint them from a list 
of candidates named by the State legislatures; some that they 
should be elected by the ])ei)ple; while Mr. Hamilton proposed 
that they be elected by electors chosen by the people of the 
several States. • The rule adopted was the one most consistent 
with the general character of the Constitution. Four years, 
«ix years, .sev(Mi years, and life, or good behavior, were 
named as a suitable term. Six years combines both per- 
manency in the Senate and responsibility in the Senator. 
An vqual vote in the Senate is not the same thing as voting 
by States. The individual vote gives less prominence to the 
State idea. 

Nevada, with a population of 45,761, has the same number 
of Senators as New York, with 5,997,863. 

(138) 
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Section Sf Clause f. — Immediately after they shall he oMembled 
in consequence of the first election^ they shall be divided <u equally as 
may be into three classes. The seats of the Senators of the first class shall 
he vacated at the expiration of the second year, of the second cla^s at the 
expiration of the fourth year, and of the third cla^s at the expiration of 
the sixth year J so that one-third may be chosen every second year; and if 
vacancies happen }>y resignation, or otherwise^ during the recess of the legis- 
lature of amj State y the execuJtU^ thereof may make temporary appoint- 
ments uvtif the next meeting of the legislature^ which shall then fill such 
vacancies. 

244. The Classes of Senators. — May 15, 1789, the 
twenty Scnatow present from the ten States were divided in 
accordance with this rule. They were first put into tliree 
classes, (;are being taken not to have the two Senators from any 
State in the same class, and the time for which the classes 
should serve was then determined by lot. Class one, consisting 
of seven Senators, should retire in two years; class two, of the 
same number, in four years; class three, of six, in six years. 
It was also ordered that when additional Senators should take 
their seats, they should be placed by lot in these classes, but in 
such manner as to keep them as nearly equal in number as 
possible. Accordingly, the New York Senators were placed 
in classes three and one; the North Carolina Senators in 
two and three; and the Rhode Island Senators in one and 
two. 

The years in which the classes retire may be thus exhibited: 

Class 1, ITOt, 1707, 1803 1881, 1887, 1893. 

Class 2. ITIKJ, 1799, 1805 1883, 1889, 1896. 

CUiss :J, 1795. 1801, 1807 1886, 1891, 1897. 

The time that a Senator from a newly-admitted State serves, 
depends on the date of the Slate's admission to the Union, and on 
the state of the classes at the time. He may serve six years, he 
may serve but a single day. California was admitted to the 
Union September 9, 1850. The California Senators fell into 
classes three and one, and John C. Fremont, who had drawn one 
(or the short term), served only until March 1, \^\* 
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245. The Senate a Permanent Body^A House of 
Representatives continues two years, and an Executive admin- 
istration four. But the Senate, like the Old Congress, is a 
perpetual body, and it is the rule to keep up a perfect organi- 
zation. This fact gives the Senate dignity and adds strength 
to the government. One reason for this was to show to the 
world that the American government did not come to an 
end every two or four yearn. 

A Senator appointed by a governor to fill a vacancy holds his 
seat until the legislature elects a successor to the former incum- 
bent, or, if it fails to elect, to the end of the session of the legis- 
lature following his appointment; then the governor must make 
a second appointment, provided the term has not expired. 

Seation 5, Claune 3,— No ph'son shall be a Senator who shall 
not have attained to the aye of thiiiy years ^ and been nine years 
a citizen of the United States^ and who shall not, when elected, 
bean inhabitant of that State for which he sliall be chosen, 

246. The Senator's Qualifications. — ^The remarks 
made concerning the qualiiicatious of the Representative are of 
equal application to the Senator, only the greater dignity and 
responsibility of the Senator call for a greater age and a 
longer citizenship. Two men elected to the Senate have been 
declared disqualified by reason of an insufficient length of citi- 
zenship: Albert Gallatin, of Pennsylvania, in 1798, and 
-James Shields, of Illinois, in 1849. 

Sift ion 3, Clause 4. — The V u-t- Preside }d of the United 
States shall he President of the Sciiafe, but shall hare itn rote^ 
unless they hf- iqually dicided. 

247. The Vice-Prebident's Vote. — As the Vice- 
President i.s not a n»eniber of the Senate, he is not, like the 
Speaker of the House, entitled to a vote. His casting vote is 
of no avail unless given in favor of the pending measure; for 
every question is lost unless it receives a majority. In the 
■early years of the Government, when the Senate was small and 
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equally divided pulitically, the Vice-President's position was 
very important. Mr. Morse speaks of John Adams's ** unusual 
number of opportunities to exercise personal power in important 
matters. Certainly no other Vice-President has had the like, 
and probably no officer of the United States has ever been able 
todosomuchby positive acts of individual authority. . . . No 
less than twenty times during the life of the First Congress he 
voted for the Federalists. ' ' ' 

248. The Vice-President. — Neither the Virginia plan nor the 
Jersey plan said anything about the officers of the Houses of 
C'ongress, or the succession to the Presidency in ca«e of the I^resi- 
dent's death, removal, etc. The draft submitted by Mr. Pinckney 
provided that the Houses should elect their own officers, and t!iat 
the President of the Senate should become President of the United 
States in case of a vacancy. Hamilton's plan agreed with Pinck- 
ney 's, only he styled the President of the Senate Vice-President. 
The first proposition to have a Vice-President proper was made 
when the electoral-college plan of electing the President wan 
under consideration, near the end of the Convention. It was then 
provided that every Elector should vote for two candidates for 
I^residcnt, the candidate having the largest number of votes to be 
President, if a majority of all, the one having the next largest to 
be Vice-I*resident; and then, to give the office dignity, the Vice- 
I^Ci^ident wan made President of the Senate. This was a complete; 
revorsjil of Pi nckney's and Hamilton's ideas. Some members of 
th(j ConvcMition opposed the office as unnecessary, and some as an 
encrortcthnuMit on tlie right of the Senate to choose its own officers, 
and as niinj^ling the Legislative and Executive branches. 

i^ectioii .7. fJatisf' '}. The Senate shall choose their other offl- 
f'erSy and a ho a President pro tempore^ in the absence of the 
V ire- Presif lent, or tnhf n he shall exercise the office of Prexidettt of 
the United States, 

249. Officers op the Senate. — The other officers are 
the Secretary, Chief Clerk, Executive Clerk, Scrgcant-at-arms, 
Door- keeper, and Chaplain. The custom is for the Vice- 

1 JobD Adams. 940. 290. 



<■ . --— T<- 



142 



THE NATIONAL GOYERNMENT. 



[PabtIL 



President, as soon as convenient after he takes the oath of 
office, to absent himself from the chair for a day, or longer, in 
order that the Senate may elect a President pro tempore. This 
office is held at the pleasure of the Senate. As the President 
pro tempore is a member of the Senate, he tas a vote on all 
questions. Accordingly, a tie vote when a Senator is in the 
chair is always lost. 



CHAPTER V. 



IMPEACHMENTS. 

Section £, Clause 5, — The House of RepresenUUives shall, . . . 
have the sole power of impeachment. 

Section S, Clause 6. — The Senate shall have tJie sole power to try 
all impeachments. When sitting for that purpose ^ they shall be on ocUh 
or affirmation. When the President of the United States is tried, the 
Chief Jmtue tthall preside; and no person shall be convicted unthoui the 
concurrence of two4hirds of the members present. 

Section 5, Clause 7. — Judgment in eases of impeachment shall not 
extend fartlier than to removal from office y and disqualification to hold 
and enjoy any office of honor y trust f or profit under the United Stales; but 
the party convicted shall nevertheless be liable and subject to indictmentf 
trial y judgment, and punishment y according to law. 

Article II,, Section 4, — The Presidenty Vice-Presidenty and all civil 
officers of the United States shall be removed from office on impeach- 
ment for, arid conviction of, treason, bribery, or other high crimes and 
misdemeanors. 

Article 11. , Section S, Clause 1. — The President , , . shall have 
power to grant reprieves and pardons for offences against the United 
StateSy except in cases of impeachment, 

250. An Impeachment Defined. — An impeachment is 
a solemn declaration that, in the view of the House of Repre- 
sentatives, the person impeached is guilty of high crimes and 
misdemeanors, and is similar to the indictment of a grand 
jury. It determines nothing as toNthe guilt or innocence of 
the person against whom the charge is made. The House of 
Representatives impeached President Johnson, but the Senate 
acquitted him. 

251. Steps in Impeachment.— These are well exhibited in 
the account of the proceedings in the case of Judge Peck, given in 

(143) 
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the Rules and Practice of the House of Ilepreseiitatives. The- 
principal ones are mentioned below. 

(1). The House having resolved that Mr. Peck be impeached 

of high crimes and misdemeanors in office, ordered Mr. and 

Mr. to go as a committee to the Senate, and, in the name of 

the House of Representatives and of all the people of the United 
States, to impeach him, and acquaint the Senate that the House 
would, in due time, exhibit articles of impeachment against him, 
and make good the same; and demand that the Senate take order 
for the appearance of the said Peck to answer to the impeach- 
ment 

(2). The House received from the Senate a message that it 
would take the order demanded, of which it would give the House 
due notice. 

(3). The House adopted, with amendments, the articles of im- 
peachment that a committee had reported; it also appointed, by 
ballot, five managers to conduct the trial on the part of the House. 

(4). The House ordered the managers to lay before the Senate 
the articles agreed upon, which was duly done. 

(5). The Senate notified the House that it had issued the 
proper notice to Peck, with an order to file his reply within a given 
time. Then, on the [^day appointed, it notified the House that it 
was ready to proceed with the impeachment of Peck. 

(6). The House thereupon proceeded to the Senate Chamber,, 
to witness the opening of the trial. 

(7). The House returning to its chamber, adopted a replica- 
tion to the answer and plea made by Peck. 

(8). The trial now proceeded day by day, the House attending 
as a Committee of the Whole at first, but afterward leaving the 
case wholly to the five managers.' 

252. The Trial Court. — ^In the trial the Senate sits as 
a court of justice; and, to remind him that he is not now a 
legislator but a judge, each Senator is required to take an oath 
that he will do impartial justice according to the Constitution 
and laws. The Vice-President or President pro tempore of 
the Senate presides in ordinary cases, but the Chief Justice 
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presides when the President of the United 6tate>: is ou trial. 
The reason for this special rule is, that the Vice-President is 
personally interested in the issue, as he will succeed to the 
presidency in case the President is found guilty. 

253. The Mode op Trial. — ^The trial is conducted 
according to the rules observed in criminal trials in the ordin- 
ary courts of justice. The House managers maintain their 
cause; the accused, in person or by counsel, makes his defence. 
Witnesses are sworn and examined, and other competent evi- 
dence is presented pro and con. The managers and counsel sub- 
rait their arguments. Throughout the trial the doors of the 
chamber are open, but at its close they are shut and the Sen- 
ate proceeds to consider the ease. The voting is conducted 
according to rule XIV. of the Senate Rules for Impeachment. 

"On the final question whether the impeachment is sus- 
tained, the yeas and nays shall be taken on each article of im- 
peachment separately; and if the impeachment shall not, upon 
any of the articles presented, be sustained by the votes of two- 
thirds of the members present, a judgment of acquittal shall be 
entered; but if the person accused in such articles of impeach- 
ment shall be convicted upon any of such articles by the votes 
of two-thirds of the members present, the Senate shall proceed 
to pronounce judgment, and a certified copy of said judgment 
shall be deposited in the office of the Secretary of State." 

254. Judgment in Cases op Impeachment. — One of 

the above clauses says the judgment pronounced upon the 

accused, if found guilty, shall not extend farther than his 

removal from office, and disqualification to hold office under 

the United States; another says it must extend to his removal 

from the office that he holds. It is for the Senate to decide 

whether the disqualification shall b^ pronouncc^d or not, but 

that is all the discretion the Senate has in the case. At the 

same time the person so convicted uiav hi\ jiroceeded ajj^ainst 
10 
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in the courts, just as though he had not been punished by 
impeachment, if he has been guilty of an offense punishable by 
law. The reason for denying the President power to grant 
reprieves and pardons in these cases is, that such a power 
would be peculiarly liable to abuse. The question whether an 
officer may be suspended from the exercise of his office while 
an impeachment against him is pending, has been often asked 
but never answered by any competent tribunal. 

255. Limitation op the Power to Impeach. — ^The sec- 
ond of the above clauses limits iinpeacliment to the President, 
Vice-President, and civil officers of the United States. Who 
are, and who are not, civil offieers are questions that have 
been much disputed. In 1707 the House of Ivepresentatives 
impeached William Blouut, a Senator from Teniies^see; the 
Senate decided by a vote of 14 to 11 that Senators are not 
civil officers in the sense of tlie Constitution, and disnnssed the 
case without trial, although it expelled Blouut under Clause 2, 
Section 5, Article I. If Senators are not civil officers, 
neither are Representatives. The result is tliat, according to 
this view, only officers in the Executive and Judicial depart- 
ments of the government come within reach of the impeach- 
ing power. 

The action of the Senate in 1797 rests on two or three clauses 
of the Constitution that appear to exclude Senators and Represent- 
atives from the category of oflicers of the United States. Thus, 
Clause 2, Section 6, Article I. says. "Xo person holding any 
office under the United States shall be a member of either House 
during his continuation in olfice," and " Xo Senator or llepresent- 
ative shall, during the time for which he was elected, be appointed 
to any civil office," etc. Soldiers and sailors are tried and punished 
for offences in connection with such service by military and naval 
courts. 

256. Gbounds of Impeachment. — The second of the 
clauses given above also states the grounds of impeachment, 
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but not with such clearness as to prevent some uncertainty. 
Treason and bribery are perfectly well understood. Not so 
the other high crimes and misdemeanors of the clause. It has 
been maintained that the impeachment and conviction of a 
civil officer is constitutional only when he has been guilty of 
some offense that has been made punishable by some positive 
law of Congress. This is a very narrow view. A juster one 
is that such an officer may be impeached for offenses relating 
to his official conduct that are not defined, and that cannot be 
defined, in the law at all, since they cannot be anticipated. 
History sustains this view. 

Impeachment is an extraordinary remedy for extraordinary 
evils. Judge Pickering was impeached and found guilty of 
drunkenness and profanity on the bench, neither of which is 
prohibited by law; and nearly all the offenses charged against 
the persons whom the House of Representatives has im- 
peached, were non-indictable offenses. In fact, the great 
reason for giving the House and Senate jurisdiction in such 
cases is, that the offenses are official and not covered by the 
statutes. 

257. The Two-THmDa Vote. — Obviously the votes of 
all the Senators voting shcftild not, as in the case of a jury, be 
required to convict; nor should a mere majority be sufficient. 
The reasons for a two-thirds vote are stated thus cogently by 
Judge Cooley: 

"The danger that Senators, chosen as representatives of 
political parties, will be swayed, consciously or unconsciously, 
by considerations that should not influence them is much 
greater on the trial of a political officer from whose removal or 
retention party advantage might be expected, than on that of a 
judge. This was forcibly illustrated by the case of President 
Johnson, in which, with a few exceptions. Senators divided on 
the question of guilt strictly according to their political «ffi2&L- 
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ties. ... It would be a calamity of the highest moment 
if the precedent should be set of the conviction and removal 
of the Presidept on a partisan vote, and on grounds not 
sanctioned by the sober sense and mature reflection of the 
people."' 

258. — Impeachment Cases. — There have been seven such cases 
under the Constitution, six trials and two convictions. 

(1). William Blount, Senator from Tennessee; 1797, 98; five 
articles relating to violation of the neutrality laws; no trial. 

(2). John Pickering, District Judge for New Hampshire; 1803, 
1884; four articles charging drunkenness and profanity on the 
bench, and imprisonment of an attorney for contempt of court; 
tried, found guilty, removed from office, but not pronounced dis- 
qualified to hold office. 

(3). Samuel Chase, Justice of the Supreme Court; 1804, 1805; 
eight articles charging arbitrary and oppressive conduct on the 
bench, and improper criticisms of the National administration; 
tried and acquitted . 

(4). James Peck, District Judge for Missouri; 1829, 1830; one 
article, alleging arbitrary conduct on the bench in punishing an 
attorney; tried and acquitted. 

(5). W. W. Humphreys, District Judge for Tennessee; 1862; 
seven articles charging disloyalty in a public speech and in 
accepting a judgship under the Southern Confederacy; tried, 
convicted, and removed. 

(6). Andrew Johnson, President of the United States; 1867; 
eleven articles charging repeated violations of the Tenure of 
Office Act, and making indecent and unbecoming threats and 
harangues about Congress, and declaring that the Thirty-ninth 
Congress was no constitutional Congress; tried and acquitted, 
votes being had on but three articles. 

(7). W. W. Belknap, Secretary of War; 1876; five articles 
charging malfeasance in accepting bribes for appointing and 
retaining in office a post- trader on the fontier; tried and acquitted. 

259. The Blount and Belknap Cases. — Both of these cases 
presented a perplexing question. The Senate had expelled Blount 

1 Story's Commentaries, 780, Notb. (4tb edition). 
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before the case came on for trial, while Belknap had resigned and 
President Grant had accepted his resignation immediately on the 
discovery of his crime. The question was, whether a man no 
longer an officer was amenable to coilviction on impeachment 
The Senate declined to try Blount on the ground that he was not 
a civil officer, but did not pass on the other point In the other 
case, the Senate decided, 37 votes to 29, that the accused was still 
subject to trial, although a private citizen. The tinal vote stood, 
guilty 37, not guilty 25. There was no doubt that Belknap had 
been guilty of the offenses charged, but the minority voted No on 
the ground that the Senate had no jurisdiction in such a case and 
that to punish him would be illegal. 

260. Impeachment. IN England. — The process called impeach- 
ment originated in England, where the first case bears the date of 
1376. There it is a much more sweeping process than in the 
United States. Not officers alone, but all subjects of the crown 
may be impeached. The King, however, is not impeachable; the 
theory being that the King can do no wrong, and so is not 
accountable. Punishment may extend to fine, imprisonment, 
banishment, and even death, as well as to removal from office. 
The use of this power in many English cases now seems to us 
severe, and in some even absurd. There has been no oase of 
impeachment in England since 1804,* and arguments have been 

1 " Iinpeachment by the Commons for high crimes and misdemeanors beyond 
the reacti of tlie law, or which no other authority in tlie state will prosecute, is a 
safe-guard of public liberty well worthy of a free country, and of so noble an 
institution as a free Parliament; but happily in modem times this extraordinary 
Judicature is rarely called into activity. The times In which its exercise was 
needed were those in which the people were Jealous of the Grown; when the Par- 
liament had less control over prerofl^ative; when courts of justice were impure; 
and when, instead of vindicating the law, the Crown and its officers resisted Its 
execution and screened political offenders from Justice; but the limitations of 
prerogative, the immediate responsibility of the ministers of the Crown to Parlia- 
ment, the vigilance and activity of that body in scrutinizing the actions of public 
men, the settled administration of the law, and the direct influence of Parliament 
over courts of Justice, which are at the same time independent of the Crown, have 
prevented the consummation of those crimes which impeachments were designed 
to punish. The Crown is entrusted by the constitution with the prosecution of 
allofTences; there are few which the law cannot punish; audit the executive 
officers of the Crown be negligent or corrupt, tliey are directly amenable to public 
opinion, and U} the censure of Parliament., —Sir T. ti. May: Parliamentary 
Practice, 733. 
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•dduced showing that its exercise is uncalled for. But in the 
United States, where legislatures have so much less control over 
executives and courts of law than in £ngland, the case is other- 
wise. For example, the period following the civil war abounded 
in impeachments, State and National Three governors were 
impeached, and two convicted, while a fourth vacated his office to 
escape impeachment; a President and a Secretary of War were 
impeached, and several judges, State and National, were either 
impeached or driven from the bench to escape impeachment. 



CHAPTER VI. 



ELECTIONS OP SENATORS AND REPBESENTATIVES. 

Abticle I. 

SectUm 4i Clause 1, — Jhe times, places, and manner of holding elee* 
tions/or Senators and Representatives, shall he prescribed in each Slate 
by ike legislature thereof; but the Congress may at any time by law make 
or alter such regulations, except as to the places of choosing Senators. 

261. State Control. — The grant to the legislatures of 
power to prescribe the times, places, and manner of holding 
these elections was a concession to the States. It was made 
partly to take advantage of the existing machinery for con* 
ducting elections, but mainly to avoid arousing State jealousy 
There was especial propriety in giving the legislatures imme- 
diate control of the Senatorial elections, since the Senators 
represent the States. Then the States could manage the elec- 
tions of Representatives much more easily than the Nation, 
and with far more satisfaction to the people. The proposition 
to deny the States participation in the management of these 
elections, would have defeated the whole scheme. 

262. Thb Limit op State Control. — Still it would not 
do in a National system to put these elections in the exclusive 
control of the States. Mr. Hamilton said in ' ' The Federalist : ' ' 
' ' Every government ought to contain in itself the means of its 
own preservation; while it is perfectly plain that the States, or 
a majority of them, by failing to make the necessary regula- 
tions, or by making improper ones, could break up or prevent 
the first election of the Houses of Congress."^ Hence the pro- 

1 No. 69. 
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viBion that Congress may, at any time, by law, make or alter 
such regulations as the States may make, except as to the places 
of choosing Senators. Obviously, Congress should not name 
the places for electing Senators, as that would involve the 
location of the State capitals. With this exception, Congress 
has absolute power over the whole subject. This grant was not 
seriously objected to in the Federal Convention, but in the State 
Conventions called to ratify the Constitution it was attacked 
with great violence. The use of the power is discretionary 
with Congress, and it was a full half century before it was 
used at all. This abstinence was due to regard for State feel- 
ing, a desire to save expense, and to the fact that State control 
had proved satisfactory. 

263. National Legislation. — Previous to the Twenty- 
eighth Congress, tlio States exclusively controlled the elections 
of Representatives. Some chose them by districts, one or more 
from a district, and some by the State at large; the first being 
called the district plan, and the second the general -ticket plan. 
The objection to the general-ticket plan is that it generally 
gives all the members to one political party; a State majority, 
no matter how small, determines commonly the political com- 
plexion of the whole State delegation. It is clear that the dis- 
trict plan leads to the juster representation of the people. 
Hence it was provided in the Apportionment Act of 1842: 
**That in every case where a State is entitled to more than one 
Representative, the number to which such State shall be 
entitled under this apportionment shall be elected by districts 
composed of contiguous territory, equal in number to the num- 
ber of Representatives to which the said State may be entitled, 
no one district electing more than one Representative." The 
rule was violently opposed at the time, but it has been incor- 
porated in every subsequent apportionment law. Since 1872 
Congress has prescribed that the districts shall contain, as 
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nearly as practicable, an equal number of inhabitants. In 
1871 Congress provided that all votes for Representatives 
must be by written or printed ballots, and in 1872 that the 
elections shall be held on the Tuesday next after the first Mon- 
day in November in every even year. Subsequently the 
States having in their Constitutions clauses fixing a different 
day, were excepted from the operation of this last rule. In 
Oregon the day is the first Monday in June; in Vermont the 
first Tuesday, and in Maine the second Monday in September; 
in the other States it is the Tuesday next after the first Mon- 
day in November. 

264. SiPKRVisoRs OF Elections. — The National Government 
has extended its authority over the elections of Representatives 
still farther. 

(1) By an act approved February 28, 1871, it is made the duty 
of the several Circuit Judges to appoint, in each Judicial district 
of their Circuits, a cliief supervisor of elections. 

(2) The same act makes it the duty of the same judges to 
appoint, on the written application of two citizens in cities of 
upwards of 20,000 inhabitants, or ten citizens of good standing in 
any county or parish in any Congressional district, two supervisors 
of elections from different political parties for the several election 
districts and precincts included in such application. These super- 
visors are required to guard and scrutinize the registration lists of 
voters and to sign them; and also to attend the election, to chal- 
lenge voters whose qualifications they, or either of them, may 
doubt, and to inspect, scrutinize, and to count each ballot, and to 
make returns of certificates and returns to the chief supervisor of 
the Judicial district. 

(3) The same act also requires the marshal of the district and 
his general deputies to keep the peace at the registration and vot- 
ing places, to preserve order, and to support and protect the 
supervisors in the discharge of their duties. The marshal must 
also appoint, in cities of more than 20,000 inhabitants, on applica- 
tion of two citizens, special deputies for the express purpose of 
discharging these duties. An attempt made in the Fifty-first Con- 
gress to carry National regulation still farther failed. 
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265. DisTRicTiNo THE Stateb. — ^The division of a State 
into districts is left to its legislature. This duty it commonly 
perforins at its first meeting after Congress makes the decen- 
nial apportionment. It is subject only to two rules; that the 
territory of the districts must be contiguous, and that they 
must contain relatively equal populations. Sometimes this is 
done in such a way as to give the political party having a 
majority in the legislature an undue advantage. This may be 
done by combining counties, parts of counties, or wards of 
cities, in such a way as to mass the votes of the opposition 
in a few districts, thus making the majorities large, while it 
so distributes its own votes as to control the largest num* 
ber of districts, these having small or moderate majori- 
ties. The famous ** shoe-string'* district of Mississippi, made 
in 1874, extended nearly the whole length of the State, 
from north to south. This is popularly called '' Gerryman- 
dering." 

Generally a State is districted but once every ten years. 
Some of the States provide in their Constitutions for decennial 
districting; most, however, do not, and redistricting is not unfre- 
quent. 

266. Representatfves at Laboe. — Since 1842 Congress has 
sometimes allowed States receiving one or more additional Repre* 
sentatives under a new apportionment, to elect them for the whole 
State, when it is impossible or difficult for the legislature to dis- 
trict the State in time for the ensuing election, or when it is not 
desirable to do so. These are called Representatives at large. 
Pennsylvania at one time had three such Representatives. The 
law of 1882 provided that, in cases where no change was made in 
the number assigned to a State, and the Legislature did not other- 
wise provide, the former districting should stand. In case the 

/ number was increased, the additional Representative or Repre- 
sentatives might be elected at large, and the former number by 
districts, as before. "And if the number hereby provided for 
i^iall in any State be less than it was before the change hereby 
made, then the whole number to such State hereby provided for 
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shall be elected at large, unless the legislatures of said States 
have provided, or shall otherwise provide, before the time fixed 
by law for the next election of Representatives therein.'' 

267. The Election of Senators. — ^The Constitution 
prescribes that the State legislatures shall elect the Senators, 
but is silent as to the manner of electing them. Shall the 
two houses meet in joint convention, a majority of all electing? 
Or shall they vote separately, a majority of each house being 
required to elect? For three-fourths of a century each State 
answered these questions for itself. Serious disagreements 
between houses sometimes ensued, and legislatures were virtu- 
ally broken up. To put an end to such controversies. Con- 
gress, in 1866, passed a law regulating the election of 
Senators. 

268. The Law op 1866.— The legislature of each State 
elected next preceding the expiration of the time for which any 
Senator was chosen to represent such State, shall, on the second 
Tuesday after its meeting and organization, proceed to elect a 
Senator, as follows: 

(1) Each house shall name or propose, by a viva voce vote 
of each member present, one person for Senator; the next day 
at twelve o'clock the two houses shall meet in joint assembly, 
and if it appears from the reading of the journals of the pre- 
vious day*s proceedings, that the same person has received a 
majority of all tlie votes in each house, he shall be declared 
duly elected. 

(2) If no election has been made, the joint assembly shall 
proceed to vote viva voce for Senator, and if any person receive 
a majority of all the votes of the joint assembly, a majority of 
all the members elected to both houses being present and vot- 
ing, he shall be declared duly elected. 

(3) If a choice is not made on this day, then the two 
houses shall meet in joint assembly each succeeding day^^l 
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the same hour, and shall take at least one vote, as before, until 

a Senator shall be elected. 

(4) If a vacancy exist on the meeting of a legislature, 

said legislature shall proceed on the second Tuesday after 

meeting and organization to fill said vacancy, as in the previous 

case; and if a vacancy occurs when the session is in progress, 

the legislature shall proceed by the same steps to elect on the 

second Tuesday after it has received notice of the vacancy. 

Section 4, Clause H, — The Congress shall assemble at least once in 
every year, and such meeting shall be on the first Monday in December y 
MfUess they shall by law appoint a different day, 

269. Number of Sessions. — Accordingly, every Con- 
gress must hold at least two sessions*. Some Congresses have 
held three, the President having called an extra session, or 
Congreas iti^lf having by law or by adjournment i)rovided for 
one. The term of a Congress begins at 12 M., March 4, fol- 
lowing the election of Representatives, 1889, 1891, etc., and 
continues until 12 M. of the next odd year, 1891, 1893, etc. 
Still, since 1821 it has not ordinarily met until the first Mon- 
day of December following. There is nothing to prevent the 
first session, called the long one, continuing until the first 
Monday of the next December, when it must end that a new 
session may begin. This short session cannot continue beyond 
12 M., March 4, of the ensuing year. 



CHAPTER VII. 



THE POWEKS OF THE SEPARATE HOUSES. 

Abticle I. 

Section 5, Cflauae L—Each House shall he the Judge of the 
elections, returns, and qualiflcations of its ou)n members, and a 
majority cf each shall constitute a quorum to do husines.s; hut a 
smaller number may acUoum from day to day, and may he 
authorized to compel the attendance of absent membei\% in siich 
manner, and under such penalties <w ea>ch House may provide, 

270. The House Judges, Etc. — A house of legislation, 
to be really an independent body, must know that the persons 
claiming seats in its chamber have been duly elected, and that 
they are duly qualified. Hence it must be the judge of those 
matters. Both Houses have rejected men duly elected because 
they Mere disqualified, and contested elections have becMi 
numerous, particularly in the House of Representatives. For 
example, at tlie opening of the Fifty -first Congress there were 
seventeen such cases in that body. 

271. CoNTPisTs IN THE HousE OP Repbesentatives. — The State 
authorities conduct all elections of Representatives, under the 
laws of the State and Congress. They canvass the votes antl 
decide what persons are elected. The Governor gives the Repre- 
sentative his certilieate of election. The Clerk of the next pre- 
ceding House makes a roll of the members-elect before the House 
meets, placing thereon only the names of those persons whose 
certificates show that they have been regularly elected. Any 
person whose name is on this roll may take part in organizing the 
House; but it is still open to the House to inquire into his right to 
a seat. If a contestant appears to deny the right of such person, 
all the papers relating to the case required by law are referred h^ 

(157) 
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the Clerk to the House, and then by the H«use to its Ck)mmittee 
on Elections. These papers are sometimes very voluminous, as 
the law gives detailed directions for conducting such contests; the 
serving of notice by the contestant upon the person declared 
elected, and the answer of such person; the taking of depositions 
relating to irregularities in elections at any precinct, and forward- 
ing them to the seat of government. The expense of taking tes- 
timony is paid out of the contingent fund of the House, except 
the personal expenses of the parties. The Committee on Elec- 
tions investigates the case, not taking new testimony however, 
and reports its conclusions to the House. The House decides that 
one, or the other, or neither of the parties is elected; in the latter 
case declaring the seat vacant. From this decision there is no 
appeal. If a vacancy is declared, a new election must be held 
under Clause 4, Section 2 of this Article. 

As neither the law nor the rules of the Senate make any pro- 
vision for contested Senatorships, contests there lie within much 
narrower compass. The question can hardly be between two men; 
it is generally whether the single claimant has been duly elected; 
and this is an inquiry into forms and records. 

272. Quorums. — Forty-five members make a quorum in 
the House of Commons, although it consists of 670 members. 
While the Constitution requires a majority in each House of 
Congress, it gives a smaller number power to adjourn from day 
to day, and to compel the attendance of absent members. In 
the House of Representatives, such number is fixed at fifteen; 
in the Senate no particular number is named. 

273. Counting a Quorum. — The custom had grown up in the 
House for minorities to abstain from voting on certain questions, 
hoping thus to defeat, or at least to delay them, by breaking up 
the quorum as shown by the roll-call. To put a stop to this prac- 
tice, the House of Representatives adopted, in the face of 
strong opposition, at the first session of the Fifty-first Congress, 
after a severe party struggle, the following rule: 

" On the demand of any member, or at the suggestion of the 
Speaker, the names of members sufficient to make a quorum in 
the hall of the House who do not vote, shall be noted by the 
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Clerk and recorded in the Journal, and reported to the Speaker 
with the names of the members voting, and be counted and 
announced in determining the presence of a quorum to do 
business." 

274. Power to Compel Attendance. — ^This power is 
essential to an efficient house of legislation. Otherwise days, 
and even weeks, might pass without its being able to transact 
any business whatever, and' particularly when a majority is 
required to form a quorum. In one instance more than two 
months elapsed without a quorum being present in the Old 
Congress, and once Rhode Island broke the quorum by recall- 
ing her delegates, in order to defeat legislation to which she 
was opposed. A rule of the Senate declares: **No Senator 
shall absent himself from the service of the Senate without 
leave.'' And one of the House: ** Every member shall be 
present in the hall of the House during its sittings, unless 
excu.^ed or necessarily prevented." 

275. A Call of the House. — Whether a quorum is present in 
the Houfe of Representatives, at anytime, is ascertained either 
by calling the roll or by the Speaker's count. If a quorum is 
Wiinting, nothing can be done but to adjonrn, or to proceed to a 
call of the House. In the latter case, the doors of the chamber 
are clos^cd, the names of absent members are called over, and the 
Sergeant- a t-arnis is furnished with a list of all absentees for whom 
reasonable excuses are not made. Then the Sergeant-at-arms 
sends messengers, with warrants signed by the Speaker and Clerk, 
to arrest and bring to the House the members whose names are 
on the list. This is taking them into custody, from which they 
must be regularly discharged before they can take their seats. On 
the appearance of a quorum, all further proceedings under the 
call of the House are commonly dispensed with, and business goes 
on as before. 

In the Senate the procedure is less complicated ; if it appears 
on the call of the roll for such purpose that a there is no quo- 
rum, a majority of the Senators present may direct the Ser- 
geant-at-arma to request, and when necessary to compel^ th^ 
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attendance of the absent Senators. In the interval, no business 
is in order except to adjourn. 

Section 5, Clause 2, — Each House may determine the rules of its pro- 
ceedingSf punish its members for disorderly behavior, and, with the con- 
currence of tvHhihirds, expel a wember, 

276. Power to Make Eules, Etc. — ^That each House 
should have the power to make its own rules, is obvious. The 
Senate rules continue in force until changed; but each House 
of Representatives, since it is a new body, makes its own rules. 
It is usual for a House at first to adopt the rules of the last 
one, in part or whole, until others are adopted. Experience 
has shown what rules are needed, and the House rules change 
but slowly. Until the House adopts rules, business proceeds 
under the common parliamentary law. Each House has its 
own committee on rules. 

277. Rules op the Houses. — All rules of proceeding in delib- 
erative bodies in English-speaking countries are based on the Law 
of Parliament This law consists of the customs, precedents, and 
rules that govern the transaction of business in Parliament, and is 
the growth of centuries. Many of these rules are inapplicable in 
the American Congress, while rules are required not found in this 
law. Moreover, owing to the different constitution of the Senate 
and the House, the difference in the size of the two bodies, and 
their partially different duties, they require different rules of pro- 
ceeding. Speeches in the Senate are not limited in length by any 
rule, but in the House they cannot exceed an hour without spe- 
cial permission. 

278. Punishment and Expulsion. — Senators and Rep- 
resentatives are punished or expelled for conduct unbecoming 
their official character. For example, Jesse D. Bright, Sena- 
tor from Indiana, was expelled from the Senate in 1863, for 
having, in a private letter, afterwards published, expressed 
sympathy with the Rebellion. The House has exercised its 
power to punish and expel in repeated cases. In 1842 it rep- 
rimanded Joshua R. Giddings, of Ohio, for introducing cer- 
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tain resolutions in respect to slavery. While the power of 

expulsion is very properly conferred upon the Houses, the rule 

requiring a two-thirds vote for that purpose is obviously a wise 

one. 

Section 5, Clause 3. — Each House shall keep a Journal of its 
proceedings^ arid from time to time publish the same^ excepting such 
parts as m,ay in their judgment require secrecy; and the yeas 
and nays of the members of either House, on any question shall, 
at the desire of one-fifth of those present, be entered on the 
Journal, 

279. Modes of Voting. — The House of Representa- 
tives votes in several different ways. The most common way 
is viva voce, the presiding officer -deciding the vote by the 
sound. If he is in doubt, he asks the members to rise while 
he counts them. If his decision is questioned, he appoints two 
tellers, or ** counters," who count the members as they pass 
between the tellers, and announce to him, and he to the 
House, the result. This is called a divsion. When the vote 
is by yeas and nays, the clerk calls the roll and records after 
each man's name "yea," **nay," '^absent," or **not vot- 
ing." The object of entering the yeas and nays upon the 
Journal is to inform the public how their representatives vote 
on questions. As the expression is, ' ' it puts a man on the 
record," which the other modes of voting do not. 

On any important question, at least if there is a divided opin- 
ion, the roll is pretty certain to be called; and the Ck>nBtitution 
expressly requires it when a vetoed bill is put upon its passage. 
The House votes by ballot when it elects the President. The rules 
of the Senate recognize no vote but that by yeas and nays. Mem- 
bers of the House of Lords vote ** content" and "not content" 
on the call of the roll; the House of Commons divides, the mem- 
bers going into the lobby. 

280. Dilatory Motions. — Members who are opposed to a 

pending measure on which a vote is about to be taken, in order to 

defeat it by delay, when they cannot by voting, sometimes make 
11 
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dilatory motions, as to adjourn, and to call for the yeas and 
nays on every question, with a .view of using up the time and 
forcing an adjournment. This is popularly called "fillibuster- 
ing." The Constitution has therefore wisely provided that the 
demand for the yeas and nays must be supported by one-fifth of 
the members present. In the Old Congress one member could 
make this call. 

Section 4, Clause 4- — Neither House, during the session of Congress, 
shall, without the consent of the other, adjourn for more than three 
days, nor to any other place than that in which tlie two Houses shaU be 
sitting. 

281. Adjournment. — ^This clause prevents those inter- 
ruptions of business, and that friction between the Houses, 
which would ensue provided either House should adjourn to 
such place and for such time as it })leased. The two Houses 
can, however, adjourn to another place than the seat of govern- 
ment; and the President is by law authorized, whenever Con- 
gress is about to convene, and he thinks life or health would 
be hazarded by meeting at the Capital, owing to contagion or 
other circumstances, to convene it by proclamation at some 
other place. 

282. Pow^ TO Punish fob Contempt. — A legislative body has 
the right, and is in duty bound, to con^duct proper investigations 
mto the conduct of public affairs. It may call witnesses to its 
bar, or it may appoint an investigating committee, giving to it 
power to send for persons and papers. For many years both 
Houses of Congress had been in the habit of pimishing witnesses 
for contempt who refused to answer questions put to them on 
such investigations, sometimes even sending them to jail. In the 
<;elebrated case of Kilbourn v. Thompson,^ the Supreme Court held 
that, although the House of Representatives can punish its own 
members for disorderly conduct, or for failure to attend its 
sessions; can decide cases of contested elections, determine the 
qualifications of its members, exercise the sole power of impeach- 
ment of officers of the government; and may, when the examina- 
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tion of witnesses is necessary to the performance of these duties, 
fine or imprison a contumacious witness, — there is not in the Con- 
stitution of the United States any general power in either House 
to punish for contempt. Neither House has authority to extend 
such an inquiry into the private affairs of the citizen. Kilboum 
had been committed to jail by the House of Representatives for 
refusing to answer questions addressed to him relating to his 
private business. The decision referred to was rendered in habeas 
corpus proceedings which gave him his liberty. 



CHAPTER VIII. 



THE RIGHTS OF SENATORS AND REPRESENTATIVES. 

Article I. 

Section tf, Clause 1. — The Senators and Representatives shxUl 
receive a compensation for their services^ to he ascertained by law 
and paid out oftfie treasury of the United States. They shall in 
all cases, except treason, felony, and breach of the peace, be privi- 
leged from arrest during their attendance at the session of their 
respective Houses, and in going to and returning from the same; 
and for any speech or debate in either House, tJiey shall not be 
questioned in any other place. 

283. Members of Congbebs to be Paid. — Members of 
Parliament receive no compensation whatever. The two great 
objections to such a practice are, that the state has no more right 
to demand the services of citizens than to demand their prop- 
erty, without a just compensation, and that it tends to exclude 
poor men from the Legislature. Hence the Federal Conven- 
tion agreed that members of Congress should be paid. Still, 
it was urged by some distinguished members, as General 
Pinckney and Dr. Franklin, that the Senators, since they 
would represent the wealth of the country, should be denied 
compensation, and such a proposition received the votes of five 
States. 

284. Paid out of the National Treasury. — A ques- 
tion much more earnestly contested was, how payment should 
be made. Some men contended that the members of the new 

• 

Congress, like the members of the old one, and especially 
Senators, should be paid by the States. Men tended to divide 
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on this question as they divided on the question of the nature 
of the government to be constituted. The arguments of those 
who contended for National payment were, that it was unjust 
to ask the States to pay for services rendered to the Nation; 
that the several States would compensate their members at dif • 
ferent rates, thus begetting jealousy and heart-burning; and 
that some of the States might make the pay so low as to sub- 
stitute for the question, **Who is most fit to be chosen?'* 
"Who is most willing to serve?" Furthermore, Mr. Madi- 
son said State payment would prevent that very stabiUty in 
the government which they were seeking to gain; Senators 
would become the mere agents of State interests and views, 
instead of being impartial guardians of the public good. 
Mr. Hamilton presented the same argument in the tersest 
form: "Those who pay are the masters of those who are 
paid." These arguments were decisive of the source of 
payment. 

285. Compensation Left to Congress. — Still another 
question was, whether the amount of the compensation should 
be fixed in the Constitution or be left to Congress. On the 
one hand, it was urged that the pay would need to be changed 
from time to time, and that it would be difficult or impossible 
to amend the Constitution; and on the other hand, that Con- 
gress would be likely to abuse its power. It was also pro- 
posed that Congress should fix the compensation only once in 
twelve yeari3. The matter was finally left to the law-making 
power. 

286. The Secx)nd Amendment Proposed in 1789.— This Amend- 
ment, which failed to secure the requisite number of ratifications, 
was in these words; " No law varying the compensation for the 
ttervices of the Senators and Representatives shall take effect until 
an election of Representatives shall have intervetved." 
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A Table Exhibiting the Ck)mpen8ation at Different Times. 

178^1815 $ 6.00adftj, 

1815-1817 1,600.00 a year. 

1817-1856 8.00 a day, 

1856-1865 ;. 3,000.00 a year. 

1X85-1871 5,000.00 a year. 

1871-1873 7,500.00 a year. 

1873- 5,000.00 a year. 

Except in the period 1815-1817, members have always received 

mileage. Down to 1815 it was $6.00 for every twenty miles 

of necessary travel, going to and returning Irom the Capital. 

From 1817 to 1865 it was $8.00 for every twenty miles of such 

travel. For the next period it was twenty cents a mile. In 1871-73 

it was the actual expenses of travel. Since 1873 it has been the 

same as from 1865 to 1871. The Speaker of the II<>use and the 

President pro tempore of the Senate receive each $8,000.00 a year. 

For tlie single year 1795 Senators received one dollar ;)tT diem more 

t'.ian Representatives. 

287. Retroactive Compensation. — Each (>ongress has abso- 
luU» power over its own pay, subject to the Presidential veto. In 
every ease of change, no matter when made, it has had effect from 
the beginning of the Congres making it. In other words, every 
law has been retroactive. The law of March 16, 1816, reached 
back to March 4, 1815; the law of August 16, 1856, to March 4, 
1855; the law of March 3, 1873, to March 4, 1871, or two full years. 
The laws of 1816 and 1873 provoked severe criticism throughout 
the country. It was the popular opinion that the increased com- 
pensation was excessive, and that the retroactive feature, although 
constitutional, was improper and incompatible with the character 
of Congress. In both cases the ensuing Congress hastened to 
repeal the obnoxious legislation. 

288. Exemption from Arrest. — ^The exemption of Sen- 
ators and Representatives from arrest, to the extent here 
defined, is necessary to the proper representation of the people 
and to the independence of Congress. If a member of either 
House could be arrested and detained on any charge for which 
the common citizen is liable to arrest, his constituents might 
be deprived of his services. But manifestly this exemption 
should not cover the grave offenses enumerated, trea.«on, 
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bribery, and breach of the peace. The exemption does not 
extend to vacations between sessions; but a member happening 
to be in custody must- be discharged, save in the enumerated 
case8, in time to allow him to reach the Capital at the opening 
of a session. 

289. Not to be Questioned. — ^The clause, **they shall 
not be questioned in any other place," means they shall not be 
held responsible out of Congress for words spoken in Congress. 
This rule is as essential to freedom of debate as the former one 
is to the freedom of representation. However, just how far 
this privilege extends is doubtful. In England it does not 
extend to a speech made in Parliament and published by its 
author, and a member may be prosecuted for libelous matter 
contained in such speech. Judge Cooley thinks that, in this 
country, where all debates in Congress are published by law, 
the privilege must also cover the publication.' The rule is 
confined strictly to what is said in the House or in committee, 
in the discharge of legislative duty; the words, *' speech or 
debate, "cover whatever is said or done in the transaction of 
l)ublic business. 

Section 6, Clause 2, — No Senator or Representative shall, during 
the time for which he was elected, be appointed to any civil office under 
the authority of the United States, which shall have been created, or the 
emoluments whereof shall have been increased during such time; and no 
person holding any office under the United States, shall be a member of 
either House during his continuance in office. 

290. Reason of the Rule. — ^The President is often 
interested in seeing certain measures become laws; and if he 
had the power to make such appointments as are here for- 
bidden, he might make them, or promise to make them, for 
the purpose of inducing members to vote for such measures. 
Further, he might aid in creating new offices, or in increasing 

1 Constitutional Limitations, 604. 
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the salaries of old ones, for the sake of corrupting members 
with them. The clause tends to prevent bargains and under- 
standings between the Executive and members of Congress, and 
so to keep the two branches practically separate and distinct. 
At the same time, a Senator or Representative may, imme- 
diately on the expiration of the term for which he was elected, 
receive such an appointment, or he may while serving be 
appointed to an office created before his election, if he resigns 
his seat/ 

291. The British Cabinet. — All the leading members of the 
British Cabinet hold seat^ in Parliament This is essential to the 
existence of the government as now carried on. The Legislative 
and Executive branches are not there separate, but are intimatelj 
related. It has been proposed to admit the heads of our Execu- 
tive Departments to the tioors of Congress, at least for the purpose 
of discussion wlien measures relating to their own departments 
are under debate; but the proposition has not received the public 
favor. 



CHAPTER IX. 



ENACTING LAWa 
Artici^ I. 

Section 7, Clause 1, — All bills for raising revenue shall originaie in 
Ihe House of Representatives; but the Senate may propose or concur with 
amendments as on other bills. 

292. Controversy over the Clause. — Perhaps no 
clause of the Constitution was more seriously contested than 
this one. At first the Convention gave the exclusive power 
of originating revenue bills to the House of Representatives as 
a compensation to the large States for conceding equal repre- 
sentation in the Senate to the small ones. Then the clause 
was thrown out, ** thereby nearly unhinging the whole plan.' 
as one of the members put it. Later it was restored as a con- 
cession to the large States for yielding to the Senate the right 
to ratify treaties and the power to try impeachments. Still, 
one hundred years have not settled the extent of the right con- 
ceded to the House. 

293. Bills for Raising Revenue. — What are bills 
for raising revenue in the sense of the Constitution ? It is 
clear that the language does not include appropriation bills; it 
is evidently limited to taxation. But does it include bills to 
diminish or repeal taxes, as well as bills to increase or create 
them? On the one hand it is contended, that a bill to repeal 
or reduce taxes is not a bill to raise revenue; on the other 
hand it is replied, that repealing or reducing taxes cannot be 
separated from levying taxes, since the abolition or repeal 
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of one tax may render the increase or creation of another one 
necessary, or even demaud the re-casting of a whole revenue 
system, These are the Senate and the Honee views, and each 
House maintains that history is on its side. 

294. The House Originates all Money Bills. — ^The 
House has, at different times, returned to the Senate, or refused 
to consider, bills that the Senate had originated on the ground 
that they were infractions of this clause. In 1871 the Senate 
passed a bill repealing an act extending the income tax, which 
the House returned as such infraction. Conference committees 
were appointed to adjust the difference, but the committees 
could not agree. The House Committee maintained that the 
House has the right to originate all bills relating directly to 
taxation, including bills imposing or remitting taxes; the 
Senate Committee maintained that the Senate may originate 
bills repealing laws, or portions of laws, imposing taxes, even 
if the repeal render necessary the imposition of other taxes. 
In 1872 the Senate substituted for a House bill to repeal 
existing taxes on tea and coffee, a bill containing a general 
revision of the laws imposing customs-duties and internal taxes. 
The House laid it on the table. The Senate adopted a report 
declaring, in effect, that it had no right toeugraft on this par- 
ticular House bill the substitute that it had adopted, but the 
House took no farther notice of the matter. Again, in the 
session of 1888-89, the House passed a bill to reduce taxation 
and simplify the revenue collection la\\\s; the Senate, under 
the form of an amendment, substituted a bill revising in a gen- 
eral way customs-duties and internal taxes: the House Com- 
mittee on Ways and Meaus reported a resolution declaring 
this unconstitutional, but the House never acted on the 
resolution. 

While it is agreed that appropriation bills are not bills for 
raising revenue, still the practice has been for the House to 



Chap. XL J ENAcriNa laws. 171 

origDate them. . As a rule, the House has laid on the table 
such bills coming from the Senate. President Garfield said in 
1871: **XJp to this time no general appropriation bill which 
originated in the Senate ever became a law." The Houses are 
organized with reference t6 this division of business. The 
House has one Committee on Ways and Means and one on 
Appropriations; the Senate only a Committee of Finance. 

295. The English Rule. — The rule is well settled in England 
that the House of Commons controls the public purse. The 
House of Lords can neither originate tax-bills and appropriation 
bills, nor amend them; it is practically denied the privilege of. 
voting against them when matured by the Commons. The exclu- 
sive control of the purse by the Lower House represents much of 
the political progress made in England the last six hundred years. 
The principle on which this rule rests is the one that the Revolu- 
tionary Fathers contended for, viz., no taxation without repre- 
sentation. The House of Commons consists of the represent- 
atives of the nation; the House of Lords is an hereditary body. 
The people's money can be voted only by the people's repre- 
sentatives. 

296. The Reason op the Rule in the United States. 
— Naturally, when it was determined that representation in the 
Senate should be equal, and in the House according to num- 
bers, the large States insisted upon inserting a rule in regard 
to money bills in the Constitution. In no other way, they 
said, could their property be protected against unfair taxation. 
The value of this concession was greatly overestimated by the 
large States; and this overestimate was due to a mistaken be- 
lief that the American Senate and House of Representatives 
stand to the people in the same relation as the Houses of 
Lords and of Commons to the English people. 

Section 7, Clavse 2. — Every hill whif-h shall have passed the 
Hon.se of Representative's and the Senate shall, "before it become a 
law, be presented to the President of the United States; if he 
approve he shall siyn it, but if not he sha^l return it^ vnth ft.it 
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ofJertio/M, to that House in which it shall hate originated, who 
shall enter the ol^fectiatis at large on their Journal^ and proceed to 
reconsider it. If, after such reconsideration, two-thirds of that 
House shall agree to pass the bill, it shall be sent, toge ther with the 
olffections, to the other House, by which it shall likewise be recon- 
sidered, and if approved by two-thirds qf that House it shaU 
become a law. But in all such cases the ffotes qf both Houses shaU 
be determined by yeas and nays, and the names of the persons oot- 
ingfor and a^aitist the bill shall be entered on the Journal of 
each House respectively. If any bill shall not be returned by the 
President within ten days (Sundays excepted) after it shall have 
been presented to him, the same shall be a law, in like manner as 
if he had signed it, unltifs the Congress by their adjournment pre- 
vent its return, in which case it shall not be a law. 

297. Reason for the Veto Power. — The argument by 
which this grant of power, popularly called the veto, is 
defended, is the familiar one of checks and balances. Con- 
gress is liable to pass bills that ought not to become laws; the 
President's negative may defeat them, or effect modifications; 
at all events, they ought not to become laws unless they secure 
a two-thirds vote of both Houses. Nor is it easy to pass a law 
over his veto. He sends his objections to the House in which 
the bill originated, where they are entered in full on the Jour- 
nal. The vote is by yeas and nays, and must also be entered 
on the Journal. If the bill fails to receive two-thinis of the 
vote given, the matter goes no farther; but if it receive that 
vote, then it goes to the other House, where it must pass the 
same ordeal. 

29^. Effects of a Refusal to Si(;n. — Si»metimes the 
President neither signs nor vetoes a bill, when it becomes a 
law without his signature on the expiration of ten days, unless 
Congress sooner adjourns. By simply retaining it, the Presi- 
dent can defeat any bill that comes to him within ten days of 
the close of the session. He is popularly said, in this case, to 
'* pocket " the bill or to give it a **pocket veto." This sileat 
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veto is absolute, and important measures have been defeated in 
this way. Hence there are three ways, so far as the President 
is concerned, in which a bill may become a law. 

299. The Veto in the Convention. — The Colonial Governors, 
save those of Connecticut and Rhode Island, who had no such 
power, used the veto vigorously. The Declaration of Independ- 
ence charged the King with "refusing his assent to laws the most 
wholesome and necessary for the public good," and with *' for- 
bidding his goyemors to pass laws of immediate and pressing 
importance," etc. Naturally, the people were fearful of such a 
dangerous power, and Massachusetts was the only State that, in 
ItB first Constitution, gave its executive even a qualified veto. The 
whole subject was warmly debated in the Convention. It wa^j 
proposed to make a council of revision, consisting of the President 
and the Supreme Judges; to make the President's negative abso- 
lute; and to give the National Government a veto on State legisla- 
tion. Finally, the moderate and necessary provision that we are 
discussing was agreed to. 

300. Presidential Vetoes. — Washington vetoed 2 bills, Madi- 
son 6, Monroe 1, Jackson 12, Tyler 9, Polk 3, Pierce 9, Buchanan 
7, Lincoln 3, Johnson 21, Grant 43, Hayes 12, Arthur 4, Cleveland 
301, making 433 in all. One bill was passed over Tyler's veto, •'» 
over Pierce*s, lo over Johnson's, 4 over Grant's, 1 over Hayes's, 1 
over Arthur's, and 2 over Cleveland's, making a total of 29. 
Several of tho Presidents have sent to Congress protests relative to 
their exorcise of tlie veto power. Previous to the 4th of March, 
1889, 453 bills became laws by the 10-days' rule; 2 in Buchanan's 
term, 1 in Lincoln's, IS in Johnson's, 136 in Grant's, 13 in Arthur's, 
and 283 in Cleveland's. All the I*residents previous to President 
Harrison sij^ned 21,7.*>0aets and resolutions. The total of such 
acts and resolutions to find a place in the statute book within the 
same limits is 22,*24<). The* bills vetoed may be divided into two 
classes; those deemed unconstitutional, and those deemed unnec- 
easary or inexpedient , the sectmd being by far the larger class.^ 

The exercise of this power has often given rise to much poli- 
tical controversy. Its free use by President Jackson was one cause 
of the organization of the Whig party. 

1. Theoe statistics are given in Harvard Historical Modo«;c%.^^&%^<c^V* 
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Xominmlly the BritUh Crown has mn aheolafte tko oq ail bills 
passed by ParUament, bat it haA not cued it in a szni^Ie instance 
since 1707. 

Section 7, CiauM S. — Every orders nrtofttfion,. or jmU to wkirk ike 
concurrence of Vu Senate cmd Hoftse of RepreiteniatifKit mcpf b€ nect9»arjf 
(cjTcepi on a quettiofk of odjo^mmeiU) $hall he pretterUed to the Prendent 
of the United H^atef; and befjre the tame thalX take efecty tkoB he 
approved bfkim,or being distipproeed btf kian^ tkaU be re^p^aned bj two- 
thirds of the Senate and Hou4e of Repreteniatieefy. according to the nUes 
and linniationf prescrihed in the cote of a bilL 

301. Bills, Ordebs, a:xd RESOLmoxs. — ^A bill is m 
form or draft of law presented to a legislatire bodv, but not 
jet enacted into a law. Here the enacting clause b, ''Be it 
enacted by the Senate and Hou^ of RepresentatiTes of the 
United States of America in Congress assembled.** Mr. Jef- 
ferson thus distinguishes between an order and a resolution : 
" When the House commands, it is bj an order. But facts, 
principles, and their own opinions and purposes are expressed 
in the form of resolutions.**^ Joint resolutions have the 
resolving clause, '' Resolved bv the Senate and House of Repre* 
sentatives.^' Joint resolutions are not distinguishable from 
bills, and are subject to the same rules. Other forms of reso- 
lutions are resolutions by the separate Houses and concurrent 
resolutions. Were it not for this provision, Congress might 
defeat, at least partially, the operation of the preceding one by 
calling its acts motions, votes, or resolutions instead of bills. 

302. LnoTATioss of the President's Power. — In 1794 the 
objection was made, in the case of Hollingsworth v. Virginia,' 
that Amendment XI. had not l)een constitutionally adopted, be- 
cause it had not been presented to the President for his approval. 
The Attorney-General replied that this had not been done in case 
of the ten Amendments previously adopted. He argued, also, 
that an amendment '' is a substantive act, unconnected with the 
ordinary business of legislation, and not within the jwlicy or 

1 Manoal of ParlUmeotary Pntctice. 
• 3 Dallas, are. 
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terms of investing the President with a qualitied negative on the 
acts and resolutions of Congress." The Supreme Court unani- 
mously sustained this view, and declared the Amendment a part 
of the Constitution. And yet, the so-called " Douglas Amend- 
ment" was sent to President Buchanan, who approved it, March 
2, 1861. 

In February, 1865, Congress sent to the President a joint reso- 
lution declaring certafin States not entitled to Presidential Electors 
because they were then in rebellion against the government. 
President Lincoln signed the resolution, but sent to Congress a 
message declaring this wholly unnecessary, as the two Houses, 
be urged, had exclusive authority, under the Constitution, to 
count the Electoral votes. 

In March, 1866, the Houses adopted a concurrent resolution 
declaring that no Senator or Representative should be admitted 
into either branch of Congress from any of the eleven States then 
considered in rebellion, until Congress should have declared such 
State entitled to such representation. This resolution the Presi- 
dent was not asked to approve. • 
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CHAPTER X. 



THE POWERS OF CONGRESS. 
Arttcle I. 

The preceding sections have constituted the two Houses of 
Congress, and defined some of their separate powers. Now we 
come to a series of eighteen clauses constituting a particular 
enumeration, though by no means an exclusive enumeration, 
of the powers delegated to Congress. These clauses all depend 
upon the declaration, **The Congress shall have power." 

(1) Taxation. 

« 

bedion 8, Clause J. — The Congress shall have power to lay and col* 
led taxes, duties, imposts, and excises, to pay the debts and provide for 
the common defence and general welfare of the United States ; but all 
duties, imposts, and excises shall be uniform throughout the United States. 

303. Necessity op this Power. — ^The National taxing 
power is very comprehensive, and properly stands at the head 
of the list of powers granted to Congress. Revenue is the life- 
blood of government. * * Without the possession of this power, ' ' 
says Judge Story, "the Constitution would have long since, 
like the Confederation, dwindled down to an empty pageant. 
It would have become an unreal mockery, deluding our hopes 
and exciting our fears. It would have flitted before us m 
moment, with a pale and imperfect light, and then have de- 
parted forever to the land of shadows." 

304. Kinds ok Taxes. — A tax is a regular pecuniary 
charge imposed by government upon the people for its own 
support. The capricious and arbitrary levies imposed by 
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tyrants or conquerors are not proper taxes. The Constitution 
makes two kinds: direct taxes, which, as defined by the 
Supreme Court, consist exclusively of poll taxes and land taxes; 
and all other taxes (or indirect taxes), as duties, imposts, and 
excises. The first are apportioned among the States accord- 
ing to population; the second are uniform throughout the 
country. 

805. Duties, Imposts, and Excises. — It is impossible to 
make close distinctions between duties, imposts, and excises. 
The words no doubt include every form of indirect tax. 
Duties are customs levied on imported goods. Imposts are 
sometimes duties, but commonly the word is used in a broader 
sense, as synonymous with tax. Excises are internal taxes, as 
duties are external ones. The National taxes on whiskey, 
malt liquors, and tobacco are all excises. It is said that the 
word excise is not found in the National laws, and in common 
speech internal taxes, or internal revenue, has taken its place. 
To distinguish between direct and indirect taxes has given rise 
to some litigation. For example, the Supreme Court has 
decided that taxes on carriages,* on the income of corporations,' 
and on bank circulation ' are not direct taxes but excises. 

306. The Political Economists. — Writers on Political 
Economy, in distinguishing between direct and indirect taxes, do 
not draw the line where the Constitution draws it. As defined by 
them, a direct tax is one paid by the person on whom it is assessed,, 
while an indirect tax is immediately jMkid by one person, but ulti* 
mately paid by another. 

307. A Question of Construction.— There is an old question 
concerning the construction of this clause. Do the words, *' to pay 
the debts," etc., limit the words, "to lay and collect taxes," or 
the words, "shall have power?" In other words, has Congress 
power only to collect taxes in order to pay the debts and provide 

1 Bylton V. U. S., 3 Dallas, 171. 

t Pacific Insurance Ck> v. Soule. 7 Wallace, 433. 

> Veasie Bank v. Fenno, 8 Wallace, sua. 
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for the common defence and the general welfare, or has it power 
to collect taxes without reference to these objects? The one con- 
stmction limits the taxing power to certain designated ends; the 
other imposes no limit whatever. There is little doubt that the 
first construction is the meaning of the Convention. The ques- 
tion, however, is hardly a practical one. 

308. HisTOBY OF THs NATIONAL REVENUE. — Dircct taxes have 
proved much less important than was expected in 1787. Previous 
to the Civil War such taxes were little depended upon. Neither 
have these taxes ever been popular. The tax-gatherer is never a 
popular officer, and, least of all, when he pries closely into 
people's affairs. It has not proved so with respect to taxes on 

4 

consumption, such as customs-duties, and taxes on liquors and 
tobacco imposed at the place of manufacture. Consequently, 
Congress has, as a rule, abandoned the field of direct taxation to 
the States. 

Direct taxes have been levied but five times since 1789. From 
1791 to 1802 some internal taxes were imposed. An outgrowth of 
the first tax of this sort was the whiskey insurrection in Pennsyl- 
vania. In 1813 internal taxes were found necessary, but in 1817 
ihey were repealed. The Civil War rendered them again neces- 
sary. In 1861 some such taxes were levied, and the next year the 
Internal Revenue Bureau was created. Taxes were imposed upon 
Anything and everything that promised to yield revenue. A high 
foreign authority said, ** no other nation would have endured a 
system of excise duties so searching, so effective, so troublesome.'' 
In 1866 the repeal of these taxes began, and in 1891 only those on 
distilled and fremented liquors and tobacco remain. In 1801 the 
income from this source was $1,048,000; in 1816, $5,124,000; in 1866, 
$309,226,000. 

(2) BoBBOwiNG Monet. 

Section 8f Clause 2. — To borrow money on the credit cf the 
United States. 

309. The Necessity op this Power. — Power to borrow 
money is almost as necessary to a government as power to levy 
taxes. Ordinary expenditures may be met by taxation; but 
in times of war, or other large expenditures, this resource may 
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prove inadequate. For example, the ordinary revenues of the 
United States increased from $41,476,000 in 1861, to $579,- 
949,000 in 1865; the public debt, from $90,580,000 to $2,773,- 
336,000. 

310. National Bonds. — One way in which Congress bor- 
rows money is to sell bonds. These are the Nation's promises 
to pay specified amounts, within a specified time, with interest 
at specified rates. During the Civil War more than five 
billions of dollars of such bonds were sold, diany of them to 
replace others that were cancelled. Then the common rate of 
interest was six per cent., but since that time the public credit 
has so much improved that Congress can now borrow all the 
money it wants at three per cent. The high-interest bonds 
have all been paid, or replaced with bonds at low rates. 

311. Treasury Notes.^A second way in which Con- 
gress borrows money is to issue Treasury Notes, called by the 
Constitution ** bills of credit." The Continental money con- 
sisted of such notes or bills. Such notes were issued under the 
Constitution at various times before the Civil war. Some of 
them bore interest, some were due on demand, some were pay- 
able to bearer and some to order, and some were receivable in 
pa3rment of dues to the Treasury. The government paid them 
to such of its creditors as were willing to take them. The 
notes made payable to bearer commonly circulated as money, 
but they were not a legal-tender. 

312. The Legal-Tender Act. — ^By an act approved 
February 25, 1862, Congress declared an issue of notes then 
•authorized ''lawful money and a legal-tender in payment of all 
debts, public and private, except duties on imports, and inter, 
est on the bonds and [interest-bearing] notes of the United 
States." This issue was limited to $150,000,000, but it was 
followed by others until $450,000,000 had been authorized. 
The government interest was excepted from the le^-tm^!^ 
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clause, because the public credit could not be maintained 
unless it was paid in coin; and customs-duties were excepted, 
in order to create a fund of coin with which to pay this inter- 
est. The people who received these notes of the government 
in payment of dues loaned it the corresponding amounts; and 
as they were compelled to take them in payment of debts the 
notes were a forced loan. Their issuance was a suspension of 
specie payment. 

313. The CoNSTrruTiONAxiTY op thb Act. — Opponents of this 
measure denied that the Constitution had delegated any such 
power to Congress. Its champions replied that Congress had 
power to borrow money, and that it was its duty to provide for the 
common defence. It was expressly stated at the time, however, 
that the legal-tenders were a war measure, and that Congress 
would have no right to issue them in time of peace. The Supreme 
Court decided in 1868,* that the legal-tender clauses in the Acts of 
1862 and 1863 were unconstitutional, so far as they applied to 
debts contracted before the passage of those Acts; but a year later 
the Court reversed this decision and affirmed the constitutionality 
of the clauses.' In both cases the Court was divided. The men 
who framed the Constitution undoubtedly supposed they were 
making irredeemable paper money, issued by the government, 
impossible. Mr. Madison said the Convention ** had cut off the 
pretext for a paper currency, and particularly for making the 
bills a tender, either for public or private debts.'' ' 

314. Are Tbeasuby Notes Real Monet ? — ^During the suspen- 
sion of specie payments, the question arose whether these notea 
were real money. On the one hand, it was said that they had 
been declared a legal-tender; that they paid debts as well as coin; 
that money was made by the stamp of the government, and that 
they had the stamp. It was replied that real money containa 
intrinsic value, and that paper money .will jiot long circulate at 
par unless redeemable in real money, that is, gold and silver. It 
was also denied that the government stamp gives money its value. 

t Hepburn v. Griswold, 8 WaUaoe, MB.; 
2 Legal-tender Cases, 12 Wallace, 407. 
d£UJot*8 Debates, v., 435, Note. 
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For example, the law authorizing the coinage of the eagle sajs it 
shall contain a certain quantity of gold of a certain fineness; and 
the mint stamp is simply the government's certificate that the 
eagle actually contains the kind and quality of metal specified. 
The value of the eagle does not come from the stamp, for it will 
command the same price when the stamp is effaced. The words 
" one eagle ** mean ''this is one eagle;" while the Treasury note 
of the same denomination is not really ten dollars, but a promise 
to pay ten dollars. Then again the value depends upon the belief 
that some time this promise will be kept The eagle pays a debt 
forever; the legal-tender note merely postpones final payment to 
some future time. Dr. Andrews has well said: " If the Treasury 
notes in the hands of the people are veritable money, as truly so 
as gold, then the United States is not indebted to those who hold 
them any more than it is to those who have gold eagles in their 
possession; and the Treasury Department should not report these 
Treasury notes as a part of the National debt.'' * 

315. The Banks op the United States. — When the 
Constitution authorized Congress to coin money and contract 
loans, and forbade the States to coin money, emit bills of credit, 
or make anything but gold and silver a tender in payment of 
debts, it gave to Congress exclusive control of the whole sub- 
ject of money. The Supreme Court has decided that this con- 
trol includes the regulation of ail bank issues^ circulating as 
money. While it exercised in part this authority from time 
to time, Congress never fully exercised it until 1862 and 
1863. 

In 1791 Congress chartered the Bank of the United States, 
with a capital of $10,000,000. The seat of the Bank's opera- 
tions was Philadelphia, and its chartered limit twenty years. 
Adverse political influences were in the ascendent in 1811, and 
its charter was not renewed. In 1816 Congress chartered a 
second Bank of the United States, with a capital of $35,000,- 
000, also established in Philadelphia. The constitutionality of 

1 Manual of the ^onHtitution, 104. 

2 VcazioBauk v. Fenno, 8 Wallace, .533. 
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both these banks was denied. The Supreme Court in 1820 
declared the second one constitutional;' but in 1832 President 
Jackson vetoed the bill rechartering it, and on the expiration 
of its charter in 1837 it also ceased to exist. Both of the Banks 
of the United States established branches in various cities. The 
government was a stockholder in them, and appointed 
certain of the directors. 

316. State Banks. — Banks chartered by the States had ex- 
isted from the beginning of the government; and after 1837 their 
notes formed, for the most part, the currency of the country. 
Some States created good banking systems, but more created poor 
ones. Only a minority of the banks redeemed their l)ills in coin, 
and the people suffered enormous losses from the partial or total 
worth lessness of bank paper. By 1861 the number of State banks 
had increased to 1601, with a capital of $409,000,000, and more than 
10,000 (lift'erent kinds of notes were in circulation, issued by the 
authority of thirty-four different States, under more than forty 
difi'erent statutes.* In December, 1861, the banks all suspended 
specie pa3'nicnts. 

In IStK) Congress imposed a tax of ten per cent, on the circula- 
tion of the State banks; and, as the banks could not pay this tax 
from the profits of their circulation they were compelled to retire 
from business as banks of circulation, or to reorganize as National 
banks. The Supreme Court has affirmed the Constitutionality of 
the tax.' 

317. The First Fiscal Aoencies op the Gtovernment. — The 
government employed the Banks of the United States as fiscal 
agents. It deposited its funds in their keeping, and drew them 
out as it had occasion. Again, it was by law provided that the 
government should receive the notes of these banks in payment 
of debts due to it, so long as they were redeemed in coin. In the 
period 1811-1817, the government used the State Banks as deposi- 
tories of its funds, and it again resorted to them in 1834. 

318. The Independent Treasury. — Previous to 1840 
the government had had no trea8ury,but kept its funds in the 

1 McCiilloch V. Maryland. 4 Wheaton. 316. 
2 Knox: Lalor'.'^ Cyclopedia, "Banking,'* 
3 Veazle Bank v. Fen no, 8 Wallace, 533. 
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banks. July 4 of that year, President Van Buren signed a bill 
directing rooms, vaults^ and safes to be provided for the keep- 
ing of the public funds; providing for assistant-treasuries in 
four principal cities, and making the mint and branch -mints 
places of deposit; and providing that after June 30, 1842, all 
payments to or by the government should be made in gold and 
silver. This legislation created the sub-treasury system. It 
was repealed in 1841, but was re-enacted in 1846. At the 
present time there are sub-treasuries in New York, Boston, 
Charleston, Philadelphia, Baltimore, Cincinnati, Chicago, St. 
Louis, and San Francisco. 

319. The National Banks. — ^The pressure of war com- 
pelled Congress to use its power to regulate banks of issue. 
By the acts of February 25, 1863, and June 3, 1864, it created 
the existing system of National Banks. These banks are sub- 
ject to the supervision of the Comptroller of the Currency, an 
officer of the Treasury Department. They are required to 
redeem their notes on demand in legal money, and as a pledge 
of payment they must deposit National bonds in the keeping 
of the Treasury at Washington. Moreover, the government 
practically guarantees their payment, and receives their bills 
in payment of all moneys due to it but customs. The great 
advantages of these banks are the perfect security of the bill- 
holder, and the uniformity of the system. National Banks are 
used as government depositories, and have been employed for 
other fiscal purposes, as selling the National bonds. At its 
maximum the aggregate National Bank circulation was limited 
to $354,000,000, which was distributed among the States and 
Territories according to population and wealth. These restric- 
tions have been repealed, and banking under the National laws 
is now free to all persons who wish to engage in the business. 
.320. The Resumption op Specie Payments. — When 
specie payments were suspended in 1861, the understanding 
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thmi ibgj wmdd be ramned is aooa is pneticdbk. lu 
1869 CongTOB fofeninlj pledged tlie futli of tlie Nadon to 
Tcsumptkm at the earliest period. In 1875 it passed an aet 
directing tiie Secretaij of tiie Treasozj, on and after Januarj 1, 
1879, to redeem in coin the Treasmj notes then outstanding, 
on their presentation in soms of $5,000 or more, at the Sak> 
TreasnTy of the United States in New York. Specie pajments 
were aecordinglj resumed at that time. Howeyer, as the notes 
are not cancelled oa redemption, bat are re->issaed, a large 
amonnt of them is still ontstanding. 

321. Ths Taxability or NATioifAL Bosds aiid NoTB8.~The 
great increase of the pabiic debt in 1861-1865 led to this qaestion. 
More narrowly it was whether the States coold tax them. The 
question had been passed upon long before. In 1820 the Saprone 
Coort declared that the States haye no power or right to tax anj 
of the coo^titationAl means employed by the gOTemment of the 
Union to execute its constitatioaal powers. 

The argument was thos stated by Chief Justice Marshall: '' If 
the States may tax one instmment employed by the goTemment 
in the execation of its powers, they may tax any and erery other 
instniment. They may tax the mall; they may tax the x>atent 
rights; they may tax the x>apers at the Custom-House; they may 
tax jadicial process; they may tax all the means employed bj 
the gOTemment to an excess which woald defeat all the ends 
of government. This was not intended by the American peo- 
]^e. They did not make this government dependent upon the 
States.'* 1 

(3) Ck>MMxncx. 

Section 8^ Clatue 3. — To regulate commerce with /oreign 
nations, and among the several States, and with tJie Indian tribes, 

322. The Power to Regulate Coxxebce. — Without 
this clause, the Constitution never could have been ratified, or 
even framed. The Constitution was '' the child of pressing 
commercial necessity; unity and identity of commerce was its 

1 McCulloch 17. Maryland. 4 WheatocSIC 
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princ^fe; ** " in matten of trade, we were no knger 
to be Emopoui, ITirgmian, PausjlTuiian, or Mamarhqaetts 
moi; we were to hare bat one commerce, and tbat the com* 
merce of the United States/^ * No clause of the Constitution 
bai more foIlT justified the expectations of its authors. 

''The claude is unlimited in its scope. It has been applied to 
embargoes, non-intercourse, navigation, importation, coasting 
ftradcy fisheries, seamen, pririleges of American and foreign ships, 
quarantine, pflotage, wrecks, light-houses, buoys, beacons, 
obstructions in bays, sounds, rim?, and creeks, inroads of the 
ocean, and many other kindred subjects; and doubtless includes 
Mirages, policies of insurance, bills of exchange, and all mari- 
time contracti», and the designation of ports of entry and delir- 
ery. 

323. The Embabgo axd yox-lMPORTATiox Actsl — 
EarlT in the century, the United States was involved in 
difficulties with England and France. To bring England to 
terms, an act forbidding the imprjrtatiou of certain goods from 
England and her colonies was enacted in 1806. This proving 
ineffectual, an embargo was laid in 1807 on all vessels bound 
to a foreign port, within the jurisdiction of the United States, 
thus confining them, after the act took effect, to the ports 
where they lay until the embargo should be raised. This act 
was repealed in 1809, and a non-importation act forbidding 
commercial intercourse with Great Britain and France was 
enacted. Still later other similar legislation was had. The 
assumption on which these acts rested was, that American 
trade was so valuable to these countries that, rather than 
lose it, they would yield to our demands. But this they 
did not do. 

The Embargo Act was opposed by the commercial classes 
generally, and particularly by New England. They said a per- 
petual embargo destroyed commerce, and asked whether a power 

1 WelMter: Works. IV.. 402, 4S6. 

• Fairer: Man ml of the Constitntion. 3SR 
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to regulate was a power to destroy. The issue was carried to the 
Supreme Court, where the act was declared constitutional.' 

324. The Ikter-State Commerce Commission.— The extension 
over the country of the present gigantic transportation system for 
passengers and freight, was followed by some serious evils. To 
remedy these evils, or rather some of the evils growing out of 
inter-State commerce, Congress passed an act entitled, ** An act to 
Regulate Commerce," approved Feb, 4, 1887. Some of the princi- 
pal ends to be accomplished were these: To prevent unfair dis- 
criminations in the transportation facilities offered to persons and 
places; to prevent the giving of passes to persons supposed to 
]>osse68 influence valuable to the railroads; to prevent unfair dis- 
criminations in passenger fares as between different places, and in 
freight charges, either in the form of special rates or in the form 
of rebates, and to require all charges to be an open and publio 
matter. The law created the Inter-State Commerce Commission, 
charging it with the duty of enforcing the operation of the law. 
The members of this Commission are appointed by the President 
and the Senate, and receive salaries of $7,500 each. The prin- 
cipal office of the Commission is in Washington, where most of 
its sessions are held. This act has no application to commeroe 
within a single State, over which Congress has no direct control* 
It does effect, however, some features of foreign transportation. 

325. The Orioinal-Packaob Decision. — Some of the States 
having passed laws prohibiting the sale of intoxicating liquors, 
save for certain specified purposes, as mechanical and medicinal 
uses, the Supreme Court held, April 28, 1890, in a decision* that is 
popularly known by this name, that such laws are unconstitu- 
tional, null, and void, in so far as they apply to the sale by an 
importer, in the original packages or kegs, unbroken and 
unopened, of such liquors manufactured in and brought from any 
other State. This decision was based on the ground that such 
law!!i, in tliis feature, are repugnant to the clause of the Constitu- 
tion granting to Congress the power to regulate commerce among 
the States. 

To meet this decision, Congress enacted a law providing that 
all fermented, distilled, or other intoxicating liquors or liquids 

1 Gibbons v. OKden, U Whoaton 1. 
• Lelsy V. Harden, 113 U. S.. 100. 



Chap. X.] thb powebs of conobess. 187 

transported into any State or Territory or remaining therein for 
use, consumption, sale, or storage therein shall, upon arrival, be 
subject to the operation and ett'ect of the laws of such State or 
Territory enacted in the exercise of its police powers to the same 
extent, and in the same manner, as though such liquids or liquors 
had been produced in it, and shall not be exempt therefrom by 
reason of being introduced therein in original packages or other- 
wise. This law the Court has since pronounced constitutional, 
and also held that it is not necessary for the States to re-enact the 
laws already upon their statute-books.' 

326. Navigation and Tonnage. — Of the many regulations 
concerning navigation and tonnage enacted by Congress, three or 
four only can be noted : (1) No American, citizen can, by purchas- 
ing a foreign-built ship, make her an American ship, entitled to 
carry the flag of the country; (2) an American ship ceases to be 
American if owned, in whole or in part, by a citizen, native-bom 
or naturalized, who usually resides abroad, unless he be a consul 
or a representative of an American mercantile house; (3) no ship 
can be registered as an American vessel, of which a foreigner 
owns any part; (4) no vessel. owned, in whole or in part, by citizens 
of foreign countries can engage in the carrying trade between 
American ports: (5) every American vessel engaged in foreign 
trade (except those employed in the tisheries) must annually pay 
a tonnage tax of thirty cents a ton on her carrying capacity; while 
(6) foreign vessels, belonging to countries between which and 
the United States ordinary commercial relations exist, running 
to American ports, pay the same tonnage as American vessels, but 
if such vessel is American built it is subject to double duty. 

(4) Naturalization and Bankruptcy. 

Section H, Ciaiise 4. — To establish a uniform mile of naturali- 
zation, and unifonn laws on the subject of bankruptcies through- 
out the United /States. 

Amendment A' IV. .Section 1. — All persons born or n^aturalized 
in the United Slates, and suluect to the Jurisdiction thereof are 
citizens of the United States and of the State wherein they 
reside. 

1 Tbl8 case, Wilkinson v. Rabrer, Is not at this writing reported. 
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327. Terms Defined. — Citizenship is membership in th^ 
body politic or state; a person possessing it is bound to alle- 
giance and is entitled to protection. Naturalization is an act 
by which the rights, privileges, and duties of the citizen are 
conferred upon a foreigner or alien. 

Naturalization is of two kinds, coUeotiTe and personal. One 
mode of collective naturalization is seen in our several annexa- 
tions of foreign territory. In all these cases, the inhabitants of 
the territories annexed who desired to become such, excluding the 
native races, were constituted American citizens. Another mode 
is seen in Amendment XIV., that naturalized the slaves as a body. 
Personal, or individual, naturalization is sufficiently explained by 
the terms themselves. The Constitution is silent concerning col- 
lective naturalization; that powor belongs to the Nation as a 
sovereign state. 

328. The English Colonial Policy. — The naturalization 
policy that England had pursued in the colonies was very illib- 
eral, and their emigration and growth were retarded in conse- 
quence. So they passed naturalization laws of their own. 
One of the charges against George III., made in the Declaration 
of Independence was, that he had endeavored to prevent the 
population of the States, and for that purpose had obstructed 
their naturalization laws and refused to pass others to encourage 
emigration. With independence, the undisputed control of the 
subject passed into the hands of the States. The only case in 
which the Old Congress appears to have touched it was in June, 
177G, when it said: *' That persons abiding in any of the United 
Colonies, and desiring protection from tlie liiwrt of the same, owe 
allegiance to the said laws, and are members of such Colony." 

829. State Control. — The Article's of Confederation 
made the citizens of one State the citizens of all the States. 
The different Stales made different rules of naturalization, and 
this led to confusion and difficulties that promised to increase. 
Hence the full control of naturalization was given to Congress. 

330. Naturalization Laws. — The naturalization policy 
of the colonies, and afterwards of the States, was liberal. 
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They invited foreigners to come and improve their boundless 
resources. In 1790 Congress enacted a naturalization law; and 
since then twenty or more laws relating to the subject have 
been passed, most of them of a liberal character. The period 
of residence necessary to naturalization was made two years in 
1790, five years in 1796, and fourteen years in 1798. f^ince 
1802 it has been five years. 

331. The Pbooesb of Naturalization. — ^The steps to 
be taken by an alien in order to become a citizen of the United 
States are these : 

(1) At least two years before his admission to citizenship, 
the applicant must declare on oath, before some court of record 
having the necessary jurisdiction, that it is his bona fide inten- 
tion to become a citizen. The Clerk of the Court records this 
declaration, and gives him a certificate stating that it has been 
made. 

(2) On the expiration of the two years, the applicant must 
prove to a court having competent jurisdiction, by one or more 
witnesses, that he has resided in the United States at least five 
years, and in the State or Territory where the court is held at 
least one year; that he has behaved as a man of good moral 
character, is 'attached to the principles of the Constitution of 
the United States, and is well disposed to the good order and 
happiness of the same. 

(3) He must swear that he will support the Constitution, 
and that he absolutely renounces all allegiance to any foreign 
prince or state, and particularly the one of which he was 
a subject, and also any title of nobility that he may have 
held.' 

(4) Record is made of these proceedings, and the applicant 
receives a certificate stating that he has complied with the 
demands of the law, and is a citizen of the United States. His 
wife and children under twenty -one yeara of age also become 
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citizens. If a raan die after having made his declaration and 
before his naturalization is completed, his widow and minor 
children can become citizens on taking the necessary oath& 

Previous to 187.0, only white persons could be naturalized. 
An act of that year extended the privilege to aliens of African 
nativity and persons of African descent A more recent law 
denies naturalization to the Chinese, Japanese, and others of the 
Mongolian race-group. Only free white persons and African 
negroes are admitted to naturalization in the United States. 

332. The States may Confer Political Rights. — ^At 
first some of the States supposed that they had concurrent 
jurisdiction with Congress over naturalization. In 1817 the 
Supreme Court decided ' that the jurisdiction of Congress is 
exclusive. But while a State cannot make an alien a citizen, 
it can grant him civil and political rights within its own juris- 
diction that do not conflict with the National laws. This 
many of the States, and particularly the new ones, do; by 
allowing aliens to own land, to vote, etc., such States have 
greatly promoted their settlement and growth. 

333. The Renunciation op Allegiance.— The question, Can 
a man renounce his allegiance to the state of which he is bom a 
subject or citizen ? has often disturbed the relations of the United 
States with other powers. Formerly nations did not admit the right 
of expatriation, at least without the consent of the sovereign. 
Once a subject, always a subject The assertion of this claim by 
England in impressing naturalized American seamen, once British 
subjects, was the principal cause of the war of 1812. In 1868 Con- 
gress declared that expatriation is a '' natural and inherent right 
of all people, indispensable to the enjoyment of the rights of life, 
liberty, and the pursuit of happiness; ** and this doctrine is now 
generally deceived. England finally conceded the principle in a 
treaty with the United States entered into in 1870. 

334. Bankkuptcies. — Just what the Federal Convention 
meant by laws on the subject of bankruptcies, has been dis- 

1 Chirac v, Chirac 2 Wheaton, 250. 
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puled. The commonly received view is that an insolvent per- 
son, or one unable to pay his debts, is a bankrupt, and that a 
law dividing his property proportionally among his creditors, 
and discharging him from legal obligation to make farther 
payment, is a bankrupt law.* 

335. Legislation Concerning Baj^^kruptcies. — ^Con- 
gress has passed three such laws, 1800, 1840, and 1867, which 
together cover sixteen years of the National history. The 
two last laws made two kinds of bankrupts. A voluntary 
bankrupt is one who asks to be declared a bankrupt; an invol- 
untary bankrupt is one who is forced into bankruptcy by his 
creditors. According to the law of 1867, if a man's assets 
were not equal to one-half of his debts, he could not be dis- 
charged from full payment unless a majority of his creditors, 
both in number and in the amount of their claims, should 
consent thereto. This law was administered by the United 
States Courts through a class of officers called Registrars in 
Bankruptcy. Obviously, bankrupt laws should be uniform 
tbroughout the country. 

The States may enact insolvent laws that have somewhat the 
vtkine eifect as bankrupt laws. These laws are limited in their 
operation to the State making them, and they are always subordi- 
nate to the National Bankrupt Act, if there be one in force. 
Insolvent laws never apply to existing debts, but are always pros- 
pective in their operation. This is because a State cannot pass a 
law impairing the obligation of a contract. This rule does not 
apply to Congress, and all the bankrupt laws that it has enacted 
have been retroactive. 

336. The Reason fob Bankrupt Laws. — It is generally held 
in conunercial societies, and especially after commercial crises, 
that Judiciously framed bankrupt laws are useful. They clear of 
wrecks the channels of commerce. The discharged bankrupt is 
.fltili under moral obligation, if possible, to pay his debts in full. 
In the nature of the case, bankrupt laws are very liable to abuse. 

1 See 8tit»fi8 V. Orowninshield, 4 Wheaton. 122. 
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Still, most European countries have permanent ones that are far 
more stringent than ours have ever been. It has been strongly 
urged that a system of such laws should be a permanent part of 
the National legislation. 

(5) Coinage, Weights, and Measubes. 

Section 8, Clause 5.—To coin money^ regulate t?ie value thereof^ 
and of foreign coin, and fix the standard qftoeights and measuret^ 

337. Coinaqe in the Articles of Confedebation. — 
The Congress of the Confederation had the exclusive power to 
regulate the alloy and value of coin, whether struck by its own 
authority or that of the States, as well as of fixing the stand- 
ard of weights and measures throughout the United States. 
This provision was of no practical consequence, however, for, 
save some copper cents, neither the Confederation nor the 
States coined any money. The Convention of 1787 went 
farther than this, and forbade the States to coin money or to 
make anything but gold and silver coin a tender in payment 
of debts. 

338. The Establishment of a Monetary System. — 
In 1785 the Old Congress made the dollar, a Spanish coin that 
then circulated more generally than any other in the United 
States, called also a "piece of eight," the money-unit of the 
country, and adopted the decimal ratio. In 1792 the New 
Congress established the mint in Philadelphia. In the same 
act it provided for gold, silver, and copper coins, assigning 
them their names; fixed the quantity and fineness of metal 
that they should contain; and made the gold and silver c ^ins a 
legal-tender in all sums. 

339. Regulatino the Value of Money.- -This is merely 
determining the ratio of one metal to another. If a national 
money consisted of but one metal, no regulation would be nec- 
essary or possible. Congress in 1792 declared that a gold dol- 
lar should contain 24^ grains of pure gold, and that a silver 
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dollar should contain fifteen times that amount of pure silver, 
or 374} grains. This was acting on the understanding that 
one ounce of gold was worth as much as fifteen ounces of silver. 

Congress regulates the value of foreign coin when it declares 
the rate at which it will be received at the National Treasury. 
These rates depend upon the intrinsic value of such coins com- 
pared with our own. For example, the English pound sterling 
contains 4.8665 times as much pure gold as the American dollar, 
and Congress has accordingly fixed its value at $4.8665. Foreign 
silver coin is neither received by the Treasury, nor is its value 
fixed. No foreign coin has been legal-tender in the United States 
since 1857. 

340. The Fineness and Weight of Coins. — ^The fine- 
ness and weight of our coins have been different at different 
times. In 1792 the alloy in gold was made one part in 12, or 
the coin was H fine. The alloy in silver was made 179 
parts in 1485, or the coin was 89.243, or a little less than A 
fine. But since 1837 the standard coins of both metals have 
been A fine. The gold dollar of 1792 weighed 27 grains of 
standard metal; the silver dollar, 416 grains. Since 1834 the 
gold dollar has weighed 25 A grains, and since 1837 the 
silver dollar 4 12 J grains. The amount of pure silver in the 
dollar has been the same throughout; but since 1853 a dollar 
of fractional silver currency has contained only 345iV grains 
of pure metal, and 384 grains of standard metal. 

341. Change of Ratio. — It was in time found that gold 

was undervalued as compared with silver. The result was, 

that gold coins struck at the mint were sent to other countries 

where they commanded a higher price. So Congress, in 1834, 

reduced the amount of pure metal in the gold dollar to 231% 

grains; and as the silver dollar was not changed the ratio now 

stood 1 to 15.988. And that has since remained the ratio. It 

soon appeared, however, that silver was now undervalued. 

The ratio in the mints of Europe was but 1 to 15^. To makc^ 
13 
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the matter worse, silver continued to rise in value as compared 
with gold, and particularly after the discovery of gold in Cali- 
fornia and Australia. Silver coin was now exported as gold 
had heen hefore, and little coin but gold was in circulation. 
There was a lack of small coins for change. Congress 
corrected this evil in 1853, by so reducing the quantity of 
metal in the minor silver coins that there was no longer a 
motive for sending them abroad. At the same time their legal- 
tender power was limited to $5.00. 

342. The Demonitization of Silver. — As we have seen, 
silver coin, except the subsidiary coin cheapened in 1853, nearly 
ceased to circulate. Practically, the 412J grain dollar was 
demonitized after 1834. For this reason, and also because the 
foremost commercial nations had made gold their sole monetary 
standard. Congress in 1873 dropped that dollar from the list 
of coins to be struck at the mint. At the same time Congress 
authorized the trade-dollar, weight 420 grains of standard 
silver. At first it was made a legal-tender, but that quality 
was afterward withdrawn. These dollars were coined for 
the Chinese trade; and when enough of them had been 
struck for that purpose, their further coinage was in 1878 
suspended. 

343. The Silver Act of 1878.— Previous to 1873 the metal in a 
fiilver dollar had been worth, at different times, from 2 to 4^ cents 
more than the metal in a gold dollar. In 1873 it was worth iV of 
a cent more. But soon after the Coinage Act of that year went 
into operation, silver began to fall in value, and it continued to 
fall until in 1887 it was worth but 75|^ cents. There now 
sprang up a popular demand for the re-coinage of the silver dol- 
lar. In 1878 Congress passed an act restoring it to the list of 
authorized coins, at its old weight and fineness, and required the 
^Secretary of the Treasury to purchase silver bullion, on account 
•of the government, at the current price, and to coin it into dollarSf 
jiot less than $2,000,000, nor more than $4,000,000 a month. 
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344. The Selver Act of 1890.— The law of 1878 not proving 
satisfactory, Congress enacted in 1890 a new one embracing the 
following features: 

The Secretary of the Treasury is required to purchase 4,500,- 
000 ounces of silver bullion each month, " or so much thereof as 
may be offered," at the market price, not exceeding one dollar for 
S76.25 grains of pure silver. This silver he shall pay for with 
Treasury notes, issued expressly for this purpose, which shall be 
a legal-tender in all contracts except when the contrary is stipu- 
lated, and also receivable for customs, taxes, and public dues. 
These notes the Secretary must redeem in gold or silver coin, like 
other legal-tender notes. The Secretary must coin 2,000,000 
ounces of the silver that he purchases each month, imtil July 1, 
1891; after that date, only so much of it as may be necessary to 
redeem the notes issued for its purchase. The provisions of the 
law of 1878 in regard to the coinage of silver are repealed. The 
law declares it to be the National policy to maintain the two 
metals upon a parity at the present ratio, or some other one to be 
fixed by Congress. 

345. Gold and Silver Cebtificates. — ^An act passed in 1862 
authorized the issuance of gold certificates in exchange for gold 
coin and bullion deposited in the Treasury in sums not less than 
120.00. The Silver Act of 1878 authorized silver certificates of 
110.00 and upwards on the same condition. An act of 1886 also 
authorizes silver certificates for one, two, and five dollars. These 
last are not legal-tenders. 

346. The Legal Coins of the United States.— These are the 
following: 

Gold: the double eagle, eagle, half eagle, quarter eagle, and 
three-dollar and one-dollar pieces. These coins are a legal-ten- 
der in payment of all debts, public and private. 

Silver: the trade dollar, dollar, half dollar, quarter dollar, and 
dime. The 412}-grain dollar is a legal-tender for all sums; the 
minor coins are a tender for all sums not exceeding (5.00. 

Base metal: five, three, and one-cent pieces. These are a ten- 
dear for any amount not exceeding 25 cents. 

Still other coins, not now authorized, have been issued at 
different times: the half cent, 2-cent piece, 3-cent piece, and half 
dime* 
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347. Ths Mnrrs. — Besides the mint in Philadelphia, 

there are three others originally called branch mints; on« at 

New Orleans, one at Carson City, and one at San Francisco. 

There are also assay offices in New York, Denver, Helena, 

Boise City, St. Louis, and Charlotte, North Carolina. The 

Coinage Act of 1873 created the Bureau of the Mint in the 

Treasury Department, with a Director at its head. Elach mint 

is managed by a superintendent who reports to the Director. 

The mint mark on the coins is the letter, or letters, showing at 

what mint they were struck. Thus, ** S " San Francisco, ** C 

C " Carson City. 

The mints coin money on both public and private account. 
Previous to 1853 no charge was made to private persons for coining 
either metal. Then a rate of one-half of one per cent, was fixed, 
but it was reduced to one- fifth of one per cent, in 1873, and abol- 
ished in 1874. Depositors of standard gold are charged merely the 
value of the copper used as an alloy. Gold is not now coined on 
government account, or silver on private account 

348. Uniformity op Weights and Measures. — ^This is 
only less important than uniformity of money, and the Federal 
Convention wisely committed it to the same authority. Still, 
notwithstanding President Washington urged the subject upon 
the attention of the first Congress, and John Quincy Adams, as 
Secretary of State, discussed it in an elaborate report in 1821, 
Congress has never fully exercised the power that this clause 

gives. 

The colonies used the English weights aud measures, but in 
time divergences appeared. Mr. Adams reported that, in 1821, 
considerable discrepancies existed in the custom-houses within the 
several States, and often in the same States in all measures of 
weight and capacity. In 1828 Congress made the English brass 
Troy pound the standard Troy pound at the National mint. 
Afterward, accurate copies of the received standards of weights 
t^d, measures were supplied to the various custom-houses. In 
1836 Congress directed the Secretary of the Treasury to deliver a 
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complete set of all the weights and measures adopted as standards 
to the Governors of the several States for the use of the States. 
The other standards, the imperial yard, 36 inches, the imperial 
avoirdupois pound, ^,000 grains, and the wine gallon, 231 cubic 
inches have never been adopted by statute, but rest upon use 
and tradition. The power given to Ck)ngress in the case of weights 
and measures is not, as in the case of money, forbidden to the 
States. The States have legislated on the subject, but they 
have adopted the National standards. In 1866 Congress legalized 
the metric system, and in 1873 and 1876 it voted money for fur- 
nishing metric standards for the States. In 1866 the Postmaster- 
General was directed to furnish post offices exchanging mails with 
foreign countries metric balances. At the present time, the use 
of the metric system is permitted throughout the United States, 
but is not required. 

(6) GOUXTEBFEITIVG. 

Bection 8, Clause 6.— To provide for t?ie punishment cf coun- 
terfeiting the securities and current coin of the United States. 

S49. Need op this Power. — ^The States, if they wish, 
may punish counterfeiting the National securities and coin. 
In the case of coin, the Supreme Court has distinctly affirmed 
that they have the right. ^ But it manifestly would not answer 
to trust solely to them. The securities and coin are the secur- 
ities and the coin of the United States; and, if the Nation is 
going to protect its instruments of government, without which 
it would not be a nation in the full sense, it must protect them. 

350. CouNTERFEiTiNO DEFINED. — The word is used in a 
general and in a special sense.. In the Constitution, according 
to Professor Pomtroy,^ " it embraces not only the manufacture 
of forged coins and securities [or counterfeiting proper], but 
the uttering them when made, and the having them in posses- 
sion with intent to utter them. Congress may therefore pass 
laws determining each of these three grades of crime, the man- 

1 9 Howard f 560. 

« Constitutional Law. 358. 



,t„„0t^mm0tmmmtMB 



108 THE MATIOMAIi OOVEBNHSNT. [PaBT IL 

ufacture, the putting them into circulation, and the having 
in possession with the intent to put into circulation, and may 
fix such penalties and punishmentp to each offense as it deems 
expedient." 

351. The Punishment op Counterfeiting. — Any per- 
son guilty of any one of these crimes in respect to gold or silver 
coins, or bars stamped or coined at the mints and assay offices 
of the United States, is punishable by a fine of not more than 
8."),()0(), and by imprisonment at hard labor for not more than 
ten years. ''Obligation," or "security," the law declares to 
mean "all bonds, certificates of indebtedness, National cur- 
rency, certificates of deposit, bills, checks, or drafts for money 
drawn by or upon authorized officers of the United States, 
stamps and other representatives of value, of whatever denom- 
ination which have been or may be issued under any act of 
Congress.*' Counterfeiting the notes of the National Banks, 
or pa.*<siug, or attempting to pass, such notes with a knowledge 
that they are spurious is forbidden under a penalty of not leas 
than five, nor more than fifteen years' imprisonment, and a fine 
of not more than $5,000. Minor coins, letters-patent, certifi- 
cates of entry at the Custom House, land- warrants, money- 
orders, postal cards, and stamped envelopes are also protected. 
Counterfeiting within the United States the coin, notes, bonds, 
etc., of foreign governments is also prohibited under severe 

penalties. 

(7) Post Offiobs. 

Section 5, Clatise 7. — To establish post offices and post roads. 

352. The Post Office Department. — ^The Articles of 
Confederation gave to Congress the right to regulate the post 
office from one State to another, and the Constitution gave it 
power over the whole subject. In fact, this is a function that 
the States did not at anv time claim. 
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It has often been proposed that the National govenunent 
should assume control of the telegraphs as well as the mails. This 
has already been done by most of the governments of Europe. 

353. Kinds op Post Offices. — Post offices are divided 
into two classes: those whose incumbents receive a compensa- 
tion of $1,000 or more a year, and those whose incumbents 
receive less than that, amount. The incumbents of the first, 
sometimes called presidential postmasters because they are 
appointed by the President and Senate, receive regular salar- 
ies, ranging from one to six thousand dollars. All other post- 
masters are appointed by the Postmaster-General, and receive 
a percentage on the income of the office. The first are 
appointed for four years; the second hold their office at the 
pleasure of the Postmaster-General. Offices are divided into 
the two classes with reference to their incomes. 

354. Rates of Postage. — ^There are four classes of domestio 
mail matter, bearing different rates of postage. 

(1) Letters, postal-cards, and other written matter, and all 
matter closed to inspection. The rate, save on postal cards and 
drop letters mailed at non-delivery offices, is two cents an ounce 
or fraction of an ounce. 

(2) Periodicals, magazines, etc. When sent from a registered 
publishing office, or a news-agency, the rate on this matter is one 
cent a pound; otherwise one cent for every four ounces. 

(3) Books, author's copy accompanying proof-sheets, etc. , are 
charged one cent for two ounces or fraction of the same. 

(4) Merchandise, limited to four-pound packages, is charged 
one cent an ounce. 

355. Mtscetllaneous Pbovisions. — ^To insure the greater secur- 
ity of valuable letters, the Department registers them and gives 
special attention to their transfer, charging a fee of ten cents 
therefor. 

The law authorizes the Postmaster-General to establish a sys- 
tem of free mail delivery in towns with an annual gross revenue 
of $10,000. There is also provision made for the immediate delivery 
of letters in towns of 4,000 inhabitants and upwards, if they bear a 
special ten-cent stamp. 
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Money orders and postal notes are procurable on the payment 
of a small fee at special offices called money-order offices. 

Previous to 1873 the President, Vice-President, heads of 
Departments, Senators, and Representatives enjoyed the privilege 
of receiving and sending mail-matter free. In July of that year, 
this privilege, called the franking privilege, was abolished. Since 
1877 the Departments send letters and packages relating to govern- 
ment business free, and members of Congress have the same right 
as respects public documents. 

(8) OOPYKIOHTS AND PaTKNT BiOHTS. 

Section S, Clatue 8.— To promote th^ progress of science and 
fistful arts, by securing for limited times, to authors and invent- 
ors, the exclusif>e right to their respective writings and discoveries, 

356. Reasons for the Clause. — The protection of authors 
and inventors in the possession of their works and inventions, rests 
on the common rule that a man is entitled to the rewards of his 
own labor. Besides, such protection promotes the progress of sci- 
ence and the arts. Copyrights and patent rights were granted by 
the colonies and States down to 1787, when the power to issue 
them was vested in Congress. 

357. The Law of Copyright. — The author, inventor, 
designer, or proprietor of any book, chart, dramatic or musi- 
cal composition, engraving, cut, print or photograph, or neg- 
ative thereof, or of a painting, drawing, chromo, statue, and of 
models or designs to be perfected as works of the fine arts, upon 
complying with the terms of the law, shall have the sole lib- 
erty of printing, publishing, and vending the same for the 
term of twenty -eight years; and then he, if living, or his 
widow or children, if he be dead, as before, may have the 
same exclusive right continued for the further term of four- 
teen years. The right also extends to the performance of 
dramatic compositions, and to the dramatizing and translating 
of literary works. The right is limited, however, by the pro- 
vision that the two copies of the work to be sent to Washing- 
ton (see below) must be printed from type, plates, negatives. 
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or drawings, set or made in the United States, or from trans- 
fers made therefrom. During the period covered, the impor- 
tation of foreign editions or copies of copyrighted works is 
strictly forbidden, save in certain specified cases. One person 
may import for use but not for sale, subject to duty, not more 
than two such copies at any one time; but this limitation does 
not apply to books in other languages than the English. But 
the law provides that copyright shall be extended to a citizen 
of a foreign state only when such state, by law, treaty, or 
international agreement, shall extend to American citizens the 
benefit of copyright on substantially the same basis as to its 
own citizens. 

358. Steps to be Taken. — ^The author or publisher of 
a copyrighted work must deliver at the office of the Librarian of 
Congress, at Washington, or mail within the United States, 
addressed to him, a printed copy of the title-page of the book, 
map, etc., or of the description of the work of art on or 
before the day of publication. He must also deliver or send 
to the Librarian two copies of the work copyrighted not later 
than the day of publication, to be deposited in the Library of 
Congress. He must pay a fee of fifty cents to the Librarian 
for recording the title or description. Every copy of this 
work published must bear on the title page, or the following 
page, the words: ** Copyright, 18 — by A. B." A copyright 
may be sold and transferred like other property, provided 
due notice is given to the office that issues it. 

S59. International Copyright. — In 1837 Prussia passed a 
law ottering to the authors of any country that would reciprocate, 
the protection of the Prussian copyright. England followed this 
example in 1838. Numerous treaties affecting such arrangements 
have been entered into by various nations. Iii 1852 France 
granted the French copyright to foreign authors, without requir- 
ing reciprocity. After many attempts to secure the enacting of 



■Mita 



202 THE NATIONAL OOVEBNMXNT. [PABT IL 

an international copyright law by Congress had been made and 
failed, the Pifty-tirst Congress, at its second session, granted to 
foreign authors and inventors the limited copyright set forth 
above. 

360. Patent Rights. — A patent secures to an inventor 
the exclusive right to manufacture and sell his invention for a 
period of seventeen years. The Comn^issioner of Patents may 
extend a patent seven years longer if, in his judgment, the 
inventor has not been suitably rewarded. Congress may also 
extend a patent by special act. The applicant for a patent 
must (1) take an oath that he believes himself to be the real 
author of the invention for which he seeks a patent; (2) file 
in the Patent Office a full description of the invention, and 
present a model in all cases where that is possible; (3) pay a 
fee of $15 on filing the application, and (4), an additional fee 
of S20, if a patent is issued. In case of an extension, each 
of these fees is $50. The questions that the Patent Office 
asks are two: Whether the invention is meritorious, and 
whether the applicant is its author. The word "patented** 
with the date of the patent, must be affixed to every patented 
article manufactured. Patents can be transferred like copy- 
rights, but notice of the transference must be given to the 
Patent Office. Previous to 1849 all patents were issued by 
the State Department. 

361. Patents in the United States. — The Patent Office, 
created in the State Department in 1836, transferred to the Interior 
Department in 1841), is one of the most interesting of the govern- 
ment bureaus at Washington. The vast collection of models 
is an important part of the records of the office, and of the history 
of invention in the country. 

"The j)atent system has been especially identified with the 
extraordinary development of the physical resources of the United 
States. The patent laws have been extended and improved to meet 
or anticipate the wants of the growing nation, and now, in its more 
modern form, the patent system may be said to be a peculiarly 
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American institution. It is estimated that at present more than 
two-iifths of the world's important inventions originate in the 
United States. The records of our Patent Office are sought for 
and studied by the inventors and the scientists of every nation, 
and the wisdom of our advanced patent policy is almost univer- 
sally admitted. Sir William Thomson said, in 1876: * If Europe 
does not amend its patent laws . . . America will speedily 
become the nursery of important inventions for the world.' No 
feature of our Federal system has proven of greater economic 
importance than the patent system." ^ 

Section 8. — Clause 9, — To consiUuie tribunals inferior to the Supreme 
Court. 

This clause will be discussed in connection with the Judicial 
Department. 

(9) Piracies and Felonies on the High Seas. 

Section 8, — Clause 10. — To define and punish piracies and felonies 
committed on the high seas, and offenses against the law of nations. 

362. Piracies and Felonies. — * ' By the law of nations,' * 
says Justice Story, *' robbing or forcible depredation upon the 
sea, animo furandi, is piracy." Congress has, however, 
declared several offenses piracy that do not come within this 
definition, the most notable of them being the Slave-trade. 
The punishment of these offenses is death. The crimes and 
offenses mentioned in this clause relate to navigation and 
commerce. Hence the propriety of giving jurisdiction over 
them to Congress. The Law of Nations recognizes the United 
States, but not Virginia or Ohio. The Articles of Confedera- 
tion gave Congress the exclusive power of appointing courts 
for the trial of piracies and felonies on the seas, but they gave 
no power to define these crimes, or, in fact, to punish them. 
Still, the Confederation did create such courts. 

Felonies and offenses against the Law of Nations do not 
admit of such precise definition as piracy. In the English 
law, felony is a crime that may be punished with death. Over 

1 Lalor's Cyclopaedia: ** Patents and the Patent System." 
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the main sea or ocean below low-water mark — the oommoa 
highway of nations — all maritime powers have a common juris- 
diction ; but over the strip of shore covered at high-tide and 
bare at low-tide, the adjacent nation *or State has jurisdiction. 
The Law of Nations is a body of rules and precedents govern- 
ing nations in their relations with one another, resting on the 
common consent of tlic civilized world. It may be called the 
common law of the 2^as, h} far as it relates to theni^ 

(10) Declabation of Wab. 

Section S, Claune 11 - To declare war, grant letters of marque and 
reprisalf and makes rules cf/ncerrnng captures on land and ivcUer. 

363. Power to Declare War. — A declaration of war is 
a formal notice given by one nation that is about to wage war 
against another. Such a notice is not absolutely called for by 
the usages of nations, but it is common to give one before 
making war. The power is a high prerogative of sovereignty. 

In monarchies this power is commonly vested in the Crown. 

This is the case in England; but as the House of Commons 

•ccmtrols absolutely the public purse, the Crown is not apt to 

issue such a declaration unless assured of the support of that 

house. The Articles of Confederation authorized Congress to 

declare war, nine States assenting to the declaration. The 

Convention of 1787 generally agreed that the power should 

be lodged in Congress; and yet, Mr. Hamilton proposed to 

lodge it in the Senate, and Mr. Butler in the President. 

304. VsK OF THE Power. — Only once has Congress exercised 
this power. It passed an act in 1S12 declaring war between Great 
Britain and the United States. In 1840 it passed an act of which 
this is the preamble: "Whereas, by the act of the Republic of 
Mexico, a state of war exiRtn between that government and the 
States." War in the full sense of the Law of Nations can exist only 
between nations; insurrection or rebellion, or even civil war, is 
not war in this sense; and there was no declaration in 1861. When 
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the goTemment is attacked by domestio or foreign enemies, the 
President does not wait on the action of Congress It is his sworn 
duty to defend the United States, and this the laws give him ample 
power to do. The Rebellion began April 13, 1861; President Lin- 
coln took immediate steps to suppress it, but he did not convoke 
Congress until July 4 following. 

365. Letters of Mabque akd Reprisal. — The Law 
of Nations authorizes the employment in war of two kinds of 
armed vessels; publio ships of war and privateers. The first 
are owned » officered, and commissioned by the national author- 
ity; the second are owned and officered by private persons, but 
commissioned by the public authority. Such a commission in. 
called letters of marque and reprisal. A privateersman's com- 
mission insures him and his crew the treatment of prisoners of 
war in case they fall into the enemy's hands. 

Privateering is subject to gross abuses; often it has degener* 
ated into piracy; and there is a growing opposition to it through- 
out the civilized world. Letters of marque were first issued to 
commanders of private land forces. Mark, or march, means 
boundary, and such a commission authorized the officer to whom 
it was iseued to cross the border and make reprisals on the per- 
sons and property of the enemy. But privateering on land is no 
longer permitted. 

Captures of prisoners and property in war, within certain 
limits, are regulated by the Law of Nations. Still, every nation 
makes captures the subject of municipal regulation, and has its 
own prize courts. Naturally, the whole subject was committed 
to Congress. 

(11) The Army and thi Navt. 

Section 8, Clause 12, — To raise and support amuM, but no apprO" 
priatum of money to thai use shall be made for a longer Hme than two 
fears. 

Section 8, Clause IS, — 7b provide and maintain a navy. 

Section 8, Clause 14'— To make rules for the government and reguia- 
fioA of the land and naval forces. 

866. Reason for the Two Years* Protision. — Ftee 
states are jealous of armies, since their freedom has so often 
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been overthrown by them. The members of the Federal Con- 
vention shared this feeling to the full, and accordingly placed 
the raising and support of armies in the hands of Congress. 
They carried their distrust to the point of forbidding appropri- 
ations of money for this purpose for more than two years. 
This rule keeps the army within easy reach of the people. No 
matter how determined the President or Congress may be to 
make, or to carry on war, or to increase the army, the people, 
at the next election of Representatives, can regulate the mat- 
ter. In respect to no other appropriation has the Constitution 
imposed such a limitation. The usage is to make the army 
appropriation every year, but in 1863 Congress made the 
appropriation for two years. Navies have never been subject 
to the same jealousy as armies, and the two years' rule does 
not apply to them. 

The Articles of Confederation gave Congress power to agree 
upon the number of land forces, and to make requisitions upon 
the States for their quotas, which were apportioned among them 
according to their respective numbers of white inhabitants; but it 
was left to the States to raise their own quotas. The disastroua 
results of this system do not need again to be related. 

367. The Army and the Navy. — ^The Confederatioit 
bequeathed a small army to the new government. This army 
has been continued to the present time, and is known in law as 
the ''Military Peace establishment of the United States." 
Since 1866 it has consisted of 25,000 officers and enlisted men. 
At present the highest title is Major-Greneral, but two higher 
titles have existed for short periods. Washington was made 
Lieutenant-General in 1798, and General in 1799; Grant, 
Lieutenant-General in 1864, and General in 1866; Sherman, 
Lieutenant-General in 1866, and General in 1869; Sheridan, 
Lieutenant-General in 1869. The title of General expired 
when Sherman retired from the army in 1883, and that of 
Lieutenant-General on the death of Sheridan in 1888. 
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A navy was created in the Revolution, but it hardly sur- 
vived that war. Previous to 1798 the navy was really an 
adjunct of the army. Up to 1862 the captaincy was the high- 
est rank; but in that year, in 1864, and 1866, the offices of 
Rear- Admiral, Commodore, Vice- Admiral, and Admiral were 
created. When the offices of Admiral and Vice- Admiral 
become vacant by the death or retirement of the present 
incumbents, these grades will cease to exist. Previous to 
1862 a captain commanding two or more ships was, by courtesy, 
called Commodore, and an officer who had once acquired that 
title continued to wear it. 

368. RuiiEs AND Reoitlations. — The power to make rules for 
the land and naval forces naturally goes with power to declare 
war and to maintain an army and a navy. This is also a part of 
the plan to keep all matters relating to war under the control of 
Congress and within the reach of the people. The Rules and 
Articles of war are 128, and the Articles for the Government of 
the Navy 60 in number. 

369. The Army in the Civil War. — It was under clauses 12 
and 13 that the enormous military and naval forces were created 
and maintained that suppressed the Southern Rebellion. Congress 
passed, several acts to give them effect. 

July 22 and 27, 1861, the President was authorized to accept the 
services of 1,000,000 volunteers for a period not exceeding three 
years. 

July 17, 1862, the authority of the President over the State 
militias was increased. 

March 3, 1863, Congress passed the Enrollment Act. It included 
in the National forces all able-bodied male citizens of the United 
States, and persons of foreign birth who had declared their inten- 
tion to become citizens, between the ages of 20 and 45 years, with 
exceptions. It divided the country into districts, and located in 
each one an enrollment board. All persons so enrolled were 
declared subject for two years to be called into military service 
from July 1, 1862, and to continue in the service for three years. 
A drafted man was allowed to furnish an acceptable substitute, or 
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pay a commutation of $300, and be discharged from further liabilitv 
under that draft. 

An act approved February 24, 1864, was still more efficient. 
The excepted classes were reduced in number; the commutation 
clause was repealed; and the rule in regard to substitutes made 
more stringent. 

July 4, of the same year. Congress gave the President author- 
ity, at his discretion, to call at any time for any number of volun- 
teers for the terms of one, two, and three years. 

These several acts provided for soldiers' i^y, for bounties to 
volunteers, for regulating the quotas of towns, cities, wards, and 
precincts, and created a vigorous drafting machinery. The 
strength of the reg^ar army was also increased. 

During the Rebellion the President called for 2,763,670 men; 
the country furnished 2,859,132, or, reduced to a three years' stand- 
ard, 2,320,272.1 

(12) The Militia. 

Section 8, Clause 15,— To provide for calling forth t?ie militia 
to execute the laws of the Union, suppress insurrections^ and repel 
invasions. 

Section 8, Clause 16. — To provide for organizing, arming, and 
disciplining the militia, and for governing such part of them as 
may he employed in the service of the United States, reserving to 
tTie States respectively the appointment of the officers, and the 
authority of training the militia according to the discipline 
prescribed by Congress. 

370. Laws Concerning the Militia. — ^The soldiers of 
the United States are divided into two classes: the regular 
troops, or the standing army, and the militia. The militia 
are the citizen soldiers, enrolled and organized for discipline, 
but called into active service only in cases of emergency. The 
two clauses give Congress as full control of the militia of the 
Union, for the purposes specified in the first one, as the pre- 
vious clauses give over the regular army. 

In 1792 Congress passed an act to establish a uniform militia 
throughout the United States. A more complete law, enacted in 

iPhlslerer: SUtlstical lleconl <»r Iho ArmWs of the United States, 10. 
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1795, authorized the President, as he might think necessary, to call 
out the militia for the purposes named in Clause 15. This law is 
still in force, and it was under its provisions that President Lin- 
coln took the first steps to suppress the Rebellion. Still further 
legislation concerning the militia was had in 1862. 

This law directs the enrollment in the militia of every able- 
bodied male citizen of the respective States who is of the age of 
18 and under 45. The President is authorized to provide for the 
enrollment of the militia, if the States neglect to do so. Prac- 
tically, however, the matter is left to the States. While in active 
service, the militia are paid the same as the regular troops and are 
subject to the same rules. Before 1862 they could not be required 
to engage in active service more than three months in a year, but 
the law of that year extended the time to nine months. 

371. The Mhjtia Called into Service. — In three emergen- 
cies the President has found it necessary to call the militia of cer- 
tain States into active service: in 1794 to enforce the revenue laws 
and suppress the Whisky Insurrection in Western Pennsylvania; 
in the war of 1812, to repel invasion; and in the Civil War, to sup- 
press insurrection. In the last instance three several calls were 
made: April 15, 1861, for 75,000 men; August 4, 1862, for 300,000; 
June 15, 1863, for 100,000. 

(13) The District of Columbia. 

Section 8t Clause 11,— To exercise exclusive legislation in aU 
cases whatsoever over stuih district (not exceeding ten miles squ^re\ 
as may by cession of particular States, and tfie acceptance of Con- 
gress, become the seat of the government of the United States, and to 
exercise like authority over all places purchased by the consent of 
tTie legislature of the State in which the same shall be, for tJie 
erection of forts, magazines, arsenals, dock-yards, and other need- 
ful buildings. 

372. Power to Establish a Capital. — Before the year 
1800 the United States had no proper capital. Congress sat at 
different places, as circumstances required. Previous to 178$ 
Philadelphia was the place of meeting, except when it waa 
threatened by the British troops or in their possession. In 
June, of that year, some mutinous soldiers surrounded the 



— --- ■ MmwK^B^mmmvfmmtmmmi^m 



210 THE NATIONAL OOVEBNICBNT. [PaBT IL 

building where Congress was in session, subjecting the body to 

gross insults, and the State authorities not furnishing the 

needed protection, Congress hastily adjourned to Princeton. 

Congress often discussed the establishment of a Federal City, 
and even selected a site on the Delaware, but nothing came of 
this action. With the foregoing facts fresh in mind, the Federal 
Convention naturally gave Congress power to establish a seat of 
government, over which it should have exclusive jurisdiction. 

373. The District op Columbia Ceded. — Maryland, 
in 1788, and Virginia, in 1789, offered together to cede a 
Federal district on the Potomac, and Congress, in 1790, after 
a violent contest, accepted the cessions. Congress merely spe- 
cified that the district should lie between the mouth of the 
eastern branch of the Potomac and the mouth of the Conno- 
gochegue, leaving the precise location to the President, acting 
through commissioners. The commissioners located and named 
the district, and gave the new capital its name. Time proved 
that the part lying on the right bank of the river was an 
encumbrance rather than an advantage, and in 1846 it was 
receded to Virginia. The original District of Columbia con- 
tained 100 square miles; the present one contains something 
less than seventy. 

After 1785 the Old Congress sat in New York, and that city 
continued the seat of government until 1790, when it was removed 
to Philadelphia. In 1800, Congress and the Executive and Judi- 
cial Departments removed to Washington. 

374. The District Government. — The control of Con- 
gress over the District is absolute. In 1871 it established a 
territorial government, with a Governor and a Council appointed 
by the President and Senate, and with a House of Delegates 
and a Delegate to Congress elected by the people. This gov- 
ernment not proving successful, it was abolished in 1874. At 
present the District is governed by a board of three Commis- 
sioners, two appointed by the President and Senate for three 
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years, and one an officer of the Engineers of the armjr 
detailed by the President. The Commissioners appoint all 
municipal officers; Congress pays one-half the expenses of the 

I 

local government, and the property owners the other half. 
The ballot box is unknown, and the people have no political 
rights whatever. 

375. The Forts, Etc. — Congress should have jurisdiction over 
the forts, magazines, ship-yards, etc., for the same reason that it 
should have it over the seat of government. Still, the States, in 
ceding the jurisdiction of the land that Congress buys for these 
purposes, commonly reserve th0 right to serve the processes of 
their own courts, warrants and the like, in these places. This 
prevents their becoming asylums for law-breakers. These pro- 
cesses are served also in the post offices and custom houses. 

(14) Power to Make Necessary Laws. 

Section 8, Clause 18. — To niake all laios whieh shall he nece9» 
sary and proper for carrying into eocecution tfie foregoing powers^ 
and all other poioers vested by this Constitution in the government 
of t?ie United States, or in any department or officer thereof 

376. Delegated Powers. —The government of the United 
States is a government of delegated powers. History shows 
that this was the theory on which the Union was first organ- 
ized; the Constitution assumes it throughout; while the Ninth 
and Tenth Amendments expressly declare it. Still, not all 
the delegated powers of Congress are enumerated in the pre- 
ceding clauses. 

377. Imi'lied Powers. — But the powers of the Union 
are not all expressly delegated. There are implied powers as 
well as enumerated powers. This is assumed in the above 
clause when it speaks of laws necessary and proper for carry- 
ing into execution the foregoing powers, etc. Furthermore, 
implied powers would still exist even if this clause were not in 
the Constitution at all. Such powers are inseparable from a 
Constitution. 
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Jmmtm Xadaoa: ''Xo azioai s mar* dvcir 
Isw or in rrmaon^ tfau that wfaerew th* «Dd ii required, the 
■mahs mre aathariaed. Whenever a genczml power to do a thins 
iBgiren^eTcrj pATtacoIsr pcnier necesMZj for dfXB^ it is izicl^ 

Alexander Hamilton: " It idaj be affirmed wttii perfect con- 
fidenee that the CooatxtatioBal operation of tiiegoTermnent woald 
be precieelj the ame if these claoaea [the one quoted above, and 
the neood of Article VL] were entirely obliterated^ as if thejwere 
repeated in eTery article. Thef are only declaratory of a tnxth 
which woold haTe resulted by necesnry and onftToidable implica- 
tion from the Tery act of constmctm^ a federal government^ and 
vesting it with certain powers.** * 

Thomas JL Cooley: ^^The clause is merely a declaratioa for 
the remoTal of all oncertainty that the means for carrying into 
execation those otherwise granted are included in the grant. . . . 
Those who made the Constitatioa conferred upon the goT^mment 
of their creation sovereign powers. But th^e cannot be such a 
thing as a aoTereign withoat a choice of the means by which to 
exercise sovereign povrers^ . . . What may be suitable and proper 
means at one period, may be wholly onsoitable and ineffectual at 
another period. ' ' ' 

378. This Theoby Cakrtkp rsro Practice. — From the 
first, CongresB has legislated on the theory of implied powers. 
It has built light-hou:$es, improved rivers and harbors, laid 
embargoes on commerce » established banks, given the people 
of cities free mail-delivery, provided money-order facilities, 
created mints and assay -offices, inspected steam boats, estab- 
lished a National board oi health, constructed roads, promoted 
education, — these and a thousand other things that are not 
mentioned in the Constitution. 

379. The Two Schools of Construction. — ^The powers 
of the National Government are the great constitutional ques- 
tion of the National history. It lias called into existence two 

»The Federalist. No. 44. 

• R)ld No. 33. 

•The PrlAciples of Constitutional Law, VL 



Chap. X.] the powbbs of gongbbss. 218 

schools of interpretation; Strict-construction and Loose-con- 
struction. The founders of these schools were Thomas JefEer- 
son and Alexander Hamilton. The first school clung to the 
enumerated powers; the second emphasized the implied powers. 
The first gave prominence to the States; the second sought to 
give to the Nation strength and dignity. The first laid stress 
on Amendment X.; the second on Clauses one and eighteen of 
Section 8 . Clause one is sometimes called the * * elastic clause, ' ' 
and the " general welfare clause." It is the great bulwark 
of the party founded by Hamilton. 

379. The Limitations op the Two Schools. — It must 

not be supposed that Strict-constructionists, as a body, have 

denied that there are implied powers; or that Loose-construc- 

tionistSy as a body, have denied that the States have rights. 

The question is a relative one, viz. : How far shall the doctrines 

of implied powers and of State rights be pushed? Each school 

has tended to exaggerate its chosen principle. The extremists 

of the one school have belittled the Nation ; the extremists of 

the other have belittled the States. Either theory pushed to 

an extreme destroys the Constitution. Strict'^construction 

thug pressed makes the Union a ^ rope of sand; Loose-con- 

strution makes the will of Congress the Supreme law of 

the land. 

Statesmen and parties have sometimes shifted their principles 
of construction owing to political conditions. Strict-construc- 
tion ists in possession of the government have strongly emphasized 
implied powers; Loose-constructionists in opposition have empha- 
sized State rights as strongly. Still, the dividing line is distinctly 
traced in history. 

381, Questions Involving Construction.— A few of the many 
questions involving methods of construction may be particu- 
larized. 

(1) The United States Banks and the National. Bank Mr. 
Jefferson opposed the first United States RauVi^cvtv NX\^ ^q.\3cq^ 
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thftt the Constitutioii did not authoriie such an institution. 
Hamilton defended it on the ground that it was necessary to create 
and maintain the public credit, to carry on the fiscal business of 
the government, and to promote the general welfare. In 1817 the 
party that Jefferson had founded charted the second Bank for 
substantially the same reasons that Hamilton had given in 1791. 
The Supreme Court in 1820 declared the Bank constitutional; but 
President Jackson, in 1832, vetoed a bill rechartering it, because 
he said it was unconstitutionaL When the present system of 
National Banks was created in 1863, the Democractic party stood 
on Strict-construction ground, the Republican on Loose-construc- 
tion ground. The Supreme Court having decided that Congress 
has jurisdiction over the subject, constitutional objections have 
practically ceased. 

(2) IxTERNAx iMFBOVEMiarrs. — In 1806 Congress made its first 
appropriation for the Cumberland Road, connecting the Sea-board 
with the Mississippi Valley; and this was the beginning of public 
improvements made at the expense of the National government. 
The question of constitutional power was raised; and from 1820 to 
1860 internal improvements were a party question. PresidentB of 
the Strict-construction school sometimes vetoed bills for such 
improvements; tlie Whig and Republican parties have always 
favored a liberal policy. At present it can hardly be called a 
constitutional question; the annual River and Harbor Bill is not 
now a party measure. 

The constitutional argument in favOr of these appropriationa 
has assumed such forms as these: They promote the general wel- 
fare; they are necessary to carry out the expressly delegated 
powers; they contribute to the common defence; and Congress 
may establish post-roads and provide for the transportation of 
troops and munitions of war. 

(3) Protective Tariff. — In organizing the revenue system of 
the government, Alexander Hamilton, the first Secretary of the 
Treasury, recommended that customs-duties be so levied as to 
afford incidental protection to American manufactures. This 
recommendation was embodied in laws, and from that time the 
protective principle has commonly been more or less recognized in 
revenue legislation. It has been denied that the Constitution 

j^'ves Congress power to levy duties and other taxes save for 
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revenue purposes; to which it is replied that the general-welfare 
clause gives all the power that is needed. 

These are but a few of the many questions that could be men- 
tioned under this head. It has been denied that the census, 
as now organized, is constitutional, since the Constitution merely 
mentions an enumeration of the people. The Bureau of Educa- 
tion also has encountered constitutional objections. 

386. The Movement op Politicai* Thought. — This brief 
review shows that certain questions once discussed in the consti- 
tutional forum have been practically removed from that forum, 
and become simply questions of political expediency. It shows, 
also, that Loose-construction has made steady progress since the 
foundation of the government In fact, the Constitution of 1891 
is, in practice, quite a different instrument from the Constitution 
of 1791. Propositions that would then have been opposed as 
invasions of State rights, are now accepted, even by Strict-con- 
struction ists, as a matter of course. Among the causes of this 
movement of political thought, these may be mentioned: 

Territorial growth and the formation of new States that were, 
in great degree, the creations of the Federal (Government. When 
a Loose-construction party has obtained possession of the govern- 
ment, it has carried its ideas into practice, and the Strict-construc- 
tion party succeeding it, finding that those views have become 
familiar to the people, have accepted some of them. The exer- 
cise of the unlimited war power, especially in the Civil War, has 
tended enormously to centralize power. Then the non-political 
decisions of the National Courts have uniformly tended strongly 
to Loose-construction principles. And finally, social, industrial, 
and commercial changes have compelled Congress to assume new 
powers. The Inter-State Commerce Law is wholly an outcome of 
such changes. * 
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CHAPTER XI 



THE LIMITATIONS OF THE UNION. 

Abticle I. 

383. Reasons for Such Limitations. — ^The government 
of the United States is one of limited or delegated powers. 
The first limitation, and the greatest of all, is the States. 
Amendment IX. is in these words: ''The enumeration in the 
Constitution of certain rights shall not be construed to deny or 
disparage others retained by the people." Amendment X. is in 
these words: '* The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively or to the people," Implied 
powers are matters of opinion or judgment, in the very nature 
of the case. Hence Congress, in the use of its discretion, 
might exercise powers that the people did not intend to dele- 
gate. Public discussion and the elections would correct such 
abuses of power in ordinary cases; but there were some points 
so important, in the judgment of the Federal Convention, as 
to demand safe-guards in the form of positive prohibitions. 
Some of these powers are forbidden because they were deemed 
inexpedient or impolitic! others, because their exercise would 
lead to injustice and oppression. 

Section .9, Clause 1, — The migration or importation of stuih 
persofiJt as any of the States now existing shall think proper to 
admit, shall not he j)rohihit€(l by tfie Congress prior to the year one 
thoiLsand eight hundred and eight, but a tax or duty may be 
imposed on such importation, 7iot eocceeding ten dollars for each 
person. 

(216) 



Chap. XL] tee uiiitations of tsb uhioh. 217 

384. The Slavs Trade.— All the States but North Caro- 
lina, South Carolina, and Oeorgia had prohibited the slave 
trade before 1787, and a majority of the Convention desired to 
leave Congress in a position to make the prohibition universal. 
But these three States objected. After no little dissension, the 
difficulty was adjusted as above, in the third compromise. The 
tax permitted was never imposed. In 1794 Congress pro- 
hibited the exportation of slaves, and in 1807 it prohibited 
their importation, the act to take effect January 1, 1808. In 
1820 it declared the Slave trade piracy. 

Section 9, Clause 2, ^The privilege of the writ of habeas corpus 
ahall not be suspended^ unless when, in cases of rebellion or inva- 
siont the public safety may require it, 

385. The Habeas Corpus in England. — The writ of 
habeas corpus is one of the most ancient and valuable political 
institutions of England. Its origin dates from before Magna 
Charta. For centuries the writ has there been the main safe- 
guard of personal liberty. Kings of England sometimes strove to 
restrict its operation, or to ignore it altogether, but these attempts 
came practically to an end with the Habeas Corpus Act of 1679. 

Hallam thus explains its ancient operation: **From earliest 
records of the English law, no freeman could be detained in prison, 
except upon a criminal charge or conviction, or for a civil debt. 
In the former case it was always in his power to demand of the 
Court of the King's Bench a writ of fiabeas coipv^s ad sukficien' 
dum directed to the person detaining him in custody, by which he 
was enjoined to bring up the body of the prisoner, with the 
warrant of commitment, that the court might judge of its suffi- 
ciency, remand the party, admit him to bail, or discharge him, 
according to the nature of the charge." ^ 

386. The Operation op the Writ. — A prisoner, or 
some person for him, makes an application to a judge of com- 
petent jurisdiction, alleging that the prisoner is unlawfully 
confined, reciting the history of the case, and praying that he 



1 Constitutional History of England, III., 16. London, 1S32, 
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be set at liberty. The judge, if he thinks the &cts call for 
his interference, issues a writ of habeas carpus commanding the 
officer having the person in custody to produce him in court, 
and to show reason for his detention. If the officer gives a 
good reason for his action, the judge sends the person back to 
jail; if not, he discharges him or admits him to bail. The 
writ is sometimes used to liberate persons confined in hospitals 
for the insane, and to obtain possession of children who are in 
the custody of other persons than the claimants. It takes its 
name from the words habeas corpus, you may have the body, 
found in the old Latin form of the writ. 

387. The Provision as to Suspension. — ^This writ 'vas 
in full force and vigor in the States when the Constitution waa 
framed. It was considered the high-water mark that personal 
liberty had reached in the long conflict with kingly power. 
Naturally, therefore, the Constitution prescribed that it should 
not be suspended, unless in the gravest emergencies. At such 
times, when society is disturbed; when officers having prison- 
ers in custody cannot attend to civil business; when it may be 
impossible to produce the witnesses against the accused, or 
when it is proper to confine men against whom legal ofTenses 
cannot be proved in courts of justice, the writ may be sus- 
pended in the name of the public safety. 

388. Who Shall Suspend? — The common answer is. 
Congress. In fact, however, it has always been done by the 
President. The first suspension was in April, 1861, when 
President Lincoln authorized General Scott to disregard it on 
the Hue between Washington and Philadelphia. In May the 
suspension was extended to Florida, in July to New York, and 
in September it was made general in cases of arrest by military 
authority for disloyal practices. In March, 1863, Congress 
passed an act of iuderanity, legalizing the President's acts in 
respect to the writ, and authorizing him to suspend it through- 
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out the United States, or in any part thereof, wheneverj in his 
judgment, the public safety might require it. In September, 
1863, the President made such a suspension throughout the 
country, in the case of deserters, and persons resisting the 
draft, or accused of offenses against the military or naval 
service. The war over, the suspension was gradually with- 
drawn, but it was not until August, 1866, that the privilege 
of the writ was restored in Texas. 

389 Military Arrests in the Civil War.— A great num- 
ber of military arrests were made in the course of the war. Thirty- 
eight thousand citizen prisoners were reported to the Provost Mar- 
shal's Office in Washington. Chief Justice Taney, as well as State 
judges, issued writs of habeas corpus in the interest of some of 
them, but tlie Federal officers to whom they were directed refused 
to obey them. A few of the prisoners were tried by court martial, 
but most of them were in time discharged without trial. It was 
denied, on the one hand, that the suspension of the writ was con- 
stitutional, and affirmed that many arrests were made without 
reason; on the other hand, it was said that the Nation was engaged 
in a tremendous war, calling for all its energies, that many persons 
not in the military or naval service were secretly or openly giving 
aid and comfort to the enemy, and that the government must use 
summary and vigorous means in self-defense. 

390. TiiE MiLLiOAN Case.— In October, 1864, a Court martial 
sitting in Indianapolis sentenced several citizens of Indiana to 
death for treasonable practices. The President commuted the 
sentence to imprisonment for life, and the prisoners were sent to 
the Ohio penitentiary. In December, 1866, the case* of these pris- 
oners, known as the Milligan case, from the principal actor, came 
before the Supreme Court. The Court set the prisoners at liberty, 
and overturned the whole legal theory underlying their arrest and 
trial. The Court held that " Martial rule can never exist where 
the courts are open, and in the proper and unobstructed exercise 
of their jurisdiction."* Also that " the suspension of the writ does 

i£r Parte, Milligan, 4 Wallace. 2. 
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not authorize the arrest of any one, but simply denies the one 
arrested the privilege of this writ in order to obtain his liberty.** 
Section 9, Clause 3,— No hill qf attainder or ex post facto law 
shall bepawed. 

891. A Bill op Attaikder. — Mr. Justice Field, de- 
livering a decision of the Supreme Court/ thus defines such 
bills: 

*' A Bill of Attainder is a legislative act which inflicts 
punishment without a judicial trial. If the punishment be less 
than death, the act is termed a bill of pains and penalties. 
Within the meaning of the Constitution, bills of attainder 
include bills of pains and penalties. In these cases the legis- 
lative body, in addition to its legitimate functions, exercises 
the powers and office of judge; it assumes, in the language of 
the text-books, judicial magistracy; it pronounces upon the guilt 
of the party, without any of the forms or safe-guards of trial; 
it determines the sufficiency of the proofs produced, whether 
conformable to the rules of evidence or otherwise; and it fixes 
the degree of punishment in accordance with its own notions 

•of the enormity of the offense These bills are 

generally directed against individuals by name; but they may 
be directed against a whole class." 

Evidently bills of attainder may be jnaade terrible instru- 
ments of cruelty and oppression. At one time kings of Eng- 
land frequently obtained their passage in the name of the pub- 
lic safety, in order to crush their enemies, but since 1796 no 
such bill has been passed by Parliament. Bills of Attainder, 
or what amounted to the same thing, were much employed in 
the Revolution to punish the adherents of the royal cause; but 
the Convention of 1787 considered it necessary to put so dan- 
gerous a power beyond the reach of either Congress or the 
States, and so prohibited it to both. 

i Ez ParU, Garland, 4 WaUace, 3S». 
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892. Ex Post Facto Laws. — The phrase means after the 
fact. ''An ex post facto law/' says Chief Justice Marshall, 
" is one which renders an act punishable in a manner in which 
it was not punishable when it was committed. Such a law 
may inflict penalties on the person, or may inflict pecuniary 
penalties which swell the public treasury." ^ In the United 
States, ex post facto applies to criminal laws only. Such laws 
are repugnant to natural reason and feeling. 

Section P, Clause d.—No capitation^ or other direct^ tax sJmII be 
laid, unlese in proportion to tJie census or enumeration herein 
htfore directed to he taken. 

393. Capitation Taxes. — ^This clause was inserted in the 
Constitution in the interest of the States in which large numbers 
of slaves were held. It provided, in efEect, that, should Con- 
gress levy a poll tax, five slaves should count as three polls. 
Congress has never levied such a tax at any time. Some of the 
States levy poll taxes, and some have prohibited them in their 
Constitutions. 

Section 9, Clause 5,— No tax or duty shall he laid on articles 
exported from any State. 

Section <?, Clause 6.— No pr^erence shaXl he given by any reg- 
ulaiion of commerce or revenue to tfie ports qf one State over 
those of another; nor shall vessels bound to, or from, one State be 
obliged to entei', clear, or pay duties in another. 

394. Export Duties. — ^This is an absolute prohibition of 
taxes on exports levied at the custom house; but products 
intended for the foreign market are taxed by Congress and 
by the States the same as products intended for the home 
market. The objection to export duties is, that they increase 
the price of products, and so make it more difficult for ex- 
porters to find markets. Still, some of the ablest men in 
the Convention were opposed to denying Congress this power, 

1 Calder v. BuU, 3 Dallas, 390. 
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on the ground that exports would be a fruitful source of 
revenue. 

395. Preferences as to Ports. — ^The Constitution was 
framed on the principle that the people of the different States 
are entitled to equal rights and privileges; and the prohibition 
of any preference of the ports of one State to those of 
another sprang from this principle. This is in the same line 
as the first clause of the previous section requiring all duties, 
imposts, and excises to be uniform throughout the United 
States. 

396. Entering and Clearing. — These are technical 
terms relating to the custom house. For a ship to enter is to 
report her arrival, cargo, etc., to the custom house authorities; 
to clear is to obtain from the same authorities the necessary 
papers giving her leave to sail. All ships arriving from foreign 
ports must enter, all ships sailing to such ports must clear; but 
an American vessel can visit every American port in turn 
without entering or clearing at one of them. This rule freed 
our commerce from one of the troublesome restrictions of Colo- 
nial times, and made it truly National. 

Section P, Ckmse 7,— No money shall be drawn from the 
treasury^ hut in consequence of appropriations made by law; and 
a regular statement and account of the receipts and expenditures 
qf all public money shall he published from time to time, 

397. Congress Controls the Treasury. — This clause 
is a limitation of the Executive Department. It puts the 
expenditure of the public funds in the hands of Congress, just 
as previous clauses put the raising of funds in its hands. The 
statement and account of receipts and expenditures are found in 
the Annual Reports of the Secretary of the Treasury on the 
State of the Finances. 

The ordinary expenses of the government are provided for 
annually in general appropriation bills, viz.: River and Harbor, 
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Agricultural, Army, Navy, Consular and Diplomatic, Indian, Mili- 
itary Academy, Post Office, Deficiency, District of Columbia, Forti- 
fications, Legislative, Executive, and Judicial, Pension, and Sundry 
Civil Bills. In these bills the objects for which the appropriations 
are made, with the particular amounts, are minutely specified. 
The Deficiency Bill provides for expenditures not fully met by the 
regular appropriations for the year before. 

Section P, Clause 8, — No title qf nobility shall he granted by tJie 
United States; and no person holding any office of profit or trust 
under them, shall, with&iit the consent of the Congress, accept any 
present, emolument, offijce or title of any kind wJiatever,from any 
king, prince, or foreign state, 

398. Titles op Nobility and Presents. — ^Titles of 
nobility belong to aristocratical and monarchical governments, 
and are repugnant to a republican society and government. 
Mr. Hamilton called their prohibition the comer-stone of 
republican government. 

The second prohibition of the clause is intended to prevent 
foreign states from influencing the officers of the government 
by giving them gifts and titles. In former times the policy 
of one nation was sometimes largely controlled by another in 
this way. English kings once did not disdain to accept 
largesses from the kings of France. Presents are sometimes 
made by foreign powers to officers of the United States out of 
<5ompliment, but they either pass into the custody of the govern- 
ment, or Congress gives the officers permission to receive them. 

The above prohibitions relate to National officers merely. In 
1809 Congress proposed, but the States did not ratify, the following 
Amendment to the Constitution: "If any citizen of the United 
States shall accept, claim, receive, or retain any title of nobility or 
honor, or shall, without the consent of Congress, accept and retain 
any present, pension, office, or emolument of any kind whatever 
from any emperor, king, prince, or foreign power, such person 
shall cease to be a citizen of the United Slates, and shall be 
incapable of holding any office of trust or profit imder them, or 
•either of them." 



CHAPTER Xn. 



THE LIMITATIONS OF THE STATES. 

Article I. 
899. Reasons fob Such LiifiTATioNs. — Dulj to limit 
the States was no less important than duly to limit the Union. 
In 1787 the States were strong, the Union weak. States had 
persistently neglected to discharge their duties under the Con- 
federation. Hence it was almost as necessary positively to 
deny them powers the possession of which was inconsistent 
with a vigorous general government, as it was to add to the 
powers of that government. 

Section 10 f Clause 1, — No State sJuUl enter into any treaty^ alliance, 
or confederation; grant letters of marque and reprisal; coin money; emit 
hiUs of credit; make anything but gold arui silver coin a tender in payment 
of debts; pass any bUl of attainder ^ ex post facto law, or law impairing the 
Migation of contracts, or grant any title ofnobUity 

400. Reasons for the Prohibition^. — If a State could 
enter into treaties, alliances, and confederations, and grant 
letters of marque and reprisal, the Nation would thereby be 
drawn into difficulties, and the Union would soon be broken 
up. The exercise by the States of such powers would make 
them sovereign States. In fact, nearly all of the powers 
enumerated in this clause were denied to the States in the 
Articles of Confederation. 

401. Bills of Credit. — The Supreme Court has defined 
bills of credit as ** paper issued by the sovereign power con- 
taining a pledge of its faith, and designed to circulate as 
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money. "^ Congress and the States issued such money in large 
quantities in the Revolution. The intolerable evils that these 
bills produced were fresh in the minds of the men who framed 
the Constitution; and, to prevent the recurrence of similar 
evils, they voted down a proposition to authorize Congress to 
emit bills of credit, and prohibited the States from issuing 
them. According to Mr. Madison, the purpose was to give 
Congress the power to issue bills not having the legal-tender 
quality, but to prohibit the States absolutely. 

For the States to coin money, emit bills of credit, and make 
anything but gold and silver a tender in payment of debt, would 
be repugnant to the sovereignty of the Union. Besides, their 
exercise of these powers would introduce endless confusion into 
the monetary system of the country, as is well illustrated by the 
history of the Confederation and of the State Banks. 

402. State Banks. — ^The States chartered banks which they 
authorized to issue bills or notes that circulated as currency, but 
they did not make these bills a tender in payment of debts. The 
constitutionality of these banks was often qi^estioned. Still, the 
Supreme Court, in 1837, decided that State- bank issues were con- 
stitutional so long as no attempt was made to make them a tender. 
This was denying that such bills are biHs of credit. The Court 
said: ''If the legislature of a State attempts to make the notes 
of any bank a tender, the act will be unconstitutional.'*' 

403. The Obligation op a Contract. — Chief Justice 
Marshall says a contract is * * an agreement in which a party 
undertakes to do, or not to do, a particular thing." Accord- 
ingly, it creates duties and rights between two or more parties. 
The obligation of a contract is its binding force or sanction 
upon all the parties concerned. However, this obligation does 
not arise unless the contract is one that the law sanctions. 
Thus, a man who agrees to pay money without an equivalent 

1 1. Briscoe v. the Bank of the Ck>mmonwealth of Kentucky, 11 
Peters, IK57. 

• 1. Brlacoe v. the Bank of the Commonwealth of Kentucky. It 
Peters, 257. 
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is not bound to pay the money, because such a contract is not 
binding. A law impairing the obligation of a contract is a 
law that weakens or destroys its binding force. Two or more 
men entering into a contract do so with reference to the law as 
it is at the time, and no law should afterward interfere with 
what they have done. 

404 The Dartmouth College Case. — Judge Cooley says no 
clause of the Constitution has been more prolilic of litigation, and 
given rise to more animated, and at times, angry controversy than 
this one in relation to contracts. The best known case that has 
arisen under it is the Dartmouth College case.* The New Hamp- 
shire legislature materially changed by law tlie terms and con- 
ditions of the charter of Dartmouth College, granted many years 
before. This law the Supreme Court set aside in 1818, on the 
ground that the charter was a contract between the State and the 
College corporation, and that tiie law impaired it. This decision, 
which has since been the great bulwark of vested rights in the 
United States, has been somewhat modified in recent decisions. 

405. No Prohibition on Congress. — Congress is not prohib- 
ited from impairing Contracts. It was assumed that such a prohi- 
bition was not necessary. It has been held that the Legal-Tender 
Acts had that effect. The argument is that contracts retjuiring 
the payment of money, existing when these acts were passed in 
1862-63, were made when gold and silver only were legal money; 
that these contracts called for coin, or its equivalent, to satisfy 
them; while the acts allowed them to be satisfied with depreciated 
paper money. Chief Justice Chase thus reasoned in 1868, but the 
Supreme Court did not take that view. 

406. The Statute of Limitations.— The phrase " laws impair- 
ing the obligation of contracts" is purely technical. It is the 
business of the courts to declare its meaning and to adjust it to 
other parts of our jurisprudence. The Statute of Limitations, 
which exists in all English-speaking countries, declares that cer- 
tain rights shall cease if they are not asserted or prosecuted 
within a certain time. For example, title to land, under these 
conditions, lapses in twenty-one years. The Supreme Court has 

1 4 Wheaton, 518. 
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decided > that such statutes do not impaur the obligations of 
contracts, unless they are made retroactive. A similar decision 
has been rendered concerning usury laws. 

Section 10 y Clause 2, — No State, shall y without the consent of the CoU" 
gresSy lay any imposts or duties on imports or exports except whai may be 
absolxUely necessary for executing its inspection laws: and the net produce of 
aU duties and imposts laid by any State on imports or exports, shall be 
for tlie use of the treasury of the United States; and all such laws shdU 
be subject to the revision and control of the Congress. 

Section 10, Clause S. — No State shall, vnthout the consent of Congress^ 
lay any duty of tonnage, keep troops or ships of war in time of peace^ 
enter into any agreement or compact with another Staie, or with a foreign 
power, or engage in war, unless actually invaded, or in such imminent 
danger as wUl not admit of delay, 

407. Inspection Laws. — ^The great object of inspection 
laws is to bring certain commodities offered for sale, as meats, 
flour, oil, and the like, up to a given standard of excellence. 
This is in the interest of both producer and consumer. The 
inspector examines the commodity, and marks the cask or 
package. Inspection laws cannot be kept up without ex* 
pense, and the above clause permits the States, without 
asking the consent of Congress, to lay such duties on exports 
and imports, in the form of fees, as may be necessary to defray 
tliis expense. But if there is an excess of fees collected, over 
and above defraying such cost, then the States must pay such 
excess into the National treasury. Moreover, Congress has the 
full power to revise and control all inspection laws. 

408. Limits of These Powers. — How far the provision In 
regard to inspection laws extends, is a question that has been 
often before the Supreme Court. A law of Maryland requiring 
importers of goods in bales or packages to take ou a license 
was declared unconstitutional. Chief Justice Marshall' laid 
down the rule that the right to import goods involves the right to 
sell them, and that so long as such goods remain in the original 

1 Sturgis V. Crowninshleld 4, Wheaton 123. 
• Brown v. Maryland. 12 Wheaton. ilfli 
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packages they are a part of the foreign commerce of the country, 
and not taxable by the State. But licenses imposed by States on 
retail liquor-dealers are constitutional, even when the liquors sold 
are imported, such dealers not being importers, or not selling the 
liquors in bulk.^ Massachusetts and New York enacted laws 
levying taxes upon alien passengers arriving in their ports, to 
raise money for the support of marine hospitals. But the Court 
set these laws aside as invasions of the right of Congress to regu- 
late commerce. ' 

409. Tonnage Duties. — A duty of tonnage is a tax 
laid on ships according to their burden or carrying capacity, 
and is computed by the ton. The States may tax ships belong- 
ing to their citizens as other property is taxed, according to their 
value. The imposition of tonnage duties by States would be 
plainly inconsistent with the regulation of commerce by Con- 
gress. It would soon derange the whole commercial system 
and might even throw the country back into the commercial 
condition that existed before 1789. 

410. State Troops, Ships op War, Etc. — ^The conclud- 
ing prohibitions of the clause are absolutely essential to the 
peace and security, and even the existence of the Nation. If 
the States could keep troops or ships of war in time of peace; 
enter into agreements or compacts with one another, or with 
foreign powers; or engage in war, unless invaded or in immi- 
nent danger, the Union would, in a short time, be wholly 
broken up. Unions would be formed within the Union; State 
treaties with foreign powers would be made; war would result; 
and disintegration would surely follow. 

411. The States not Sovereign. — It is idle to hold that 
any body politic is sovereign, in the proper sense of the word, 
which is denied such powers as entering into treaties and com- 
pacts, granting letters of marque, coining money, emitting bills 

1 The License Cases, 5 noward, 501. 
i The Passenger Cases, 7 Howard, 283 
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of credit, establishing legal-tender, laying imposts and tonnage 
taxes, keeping troops and ships of war in times of peace, and 
engaging in war. 

412. The Division op Powebs. — In 1776 the powers of govern- 
ment that the Crown and the Colonies together had exercised, 
were divided into two parts. Some powers were delegated to the 
Union tacitly, and were afterwards incorporated in the Articles Of 
Confederation. Other powers were at the same time denied to 
the States. All powers not so delegated or so denied were left in 
the possession of the States. In 1787 a new distribution was made; 
the powers of the Union were now greatly enlarged, and those of 
the States greatly diminished. Still, the Constitution left the 
National and State governments on quite different footings. 

413. Deleoated and Inherent Powers. — The powers of the 
Nation are all delegated; the powers of the States are all inherent. 
The National Constitution is a grant of powers; but the State Con- 
stitutions, as Judge Cooley says, '' merely apportion and impose 
restrictions upon powers which the States inherently possess.'' He 
lays down these two rules: * 

"To ascertain whether any power assumed by the govern- 
ment of the United States is rightfully assumed, the Constitution 
is to be examined in order to see whether expressly or by fair 
implication the power has been granted. *' 

** To ascertain whether a State rightfully exercises a power, 
we have only to see whether, by the Constitution of the United 
States, it is conceded to the Union, or by that Constitution or that 
of the States prohibited to be exercised at all.'' 

414. Concurrent Jurisdiction. — ^The National author- 
ity and the State authority somewhat overlap; Congress and 
the State legislatures legislate on many of the same subjects; 
but sometimes the powers of Congress exclude State legisla- 
tion. Mr. Justice Story says a reasonable interpretation of 
the Constitution necessarily leads to the conclusion that the 
powers granted to Congress are never exclusive of similar 
powers existing in the States, unless (1) ''The Constitution has 

1 Principles of Constitutional Law, 3U 
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expressly, in terms, given an exclusive power to Congress;** 
or (2) ' ' The exercise of a like power is prohibited to the States;*' 
or (3) ^* There is a direct repugnancy or incompatibility in the 
exercise of it by the States." ^ Taxation well illustrates thia 
concurrent jurisdiction. The Constitution gives Congress the 
most ample revenue powers, but it denies to the States only 
the laying of customs-duties and duties on tonnage. Congress 
is empowered to levy internal taxes, and the States are not 
forbidden to do so. The whole field of internal taxation is 
open to the States, as well as to the Union. Generally, how- 
ever, the States avoid taxes that would overlap those already 
imposed by Congress, lest property and industry be unduly 
burdened. 

1 Houston V, Moore, 2 Whe«toii« SSBi 



CHAPTER XIII. 



VESTING THE EXECUTIVE POWER. 

Article II. 

Section 1, Clause 1. — Ihe executive power shall be vested in a 
President of the United Stales of America, He shall hold his office during 
the term of four years, and, together with the Vice-President, cJiosen for 
the same term, be elected as follows, 

415. The Need op a National Executive. — With the 
throwing off of allegiance to the British Crown, the States 
ceased to be subject to any common executive authority. The 
governors were but State executives. The President of Con- 
gress was merely a presiding officer. Congress had some slight 
executive powers, but there was no proper National executive. 
Much of the weakness of the Confederation was due to this 
fact, and there was in the Convention of 1787 practical 
unanimity of opinion that this defect must be removed. 
Accordingly, the Virginia plan and the Jersey plan, Pinck- 
ney's draft and Hamilton's draft, all provided for an execu- 
tive power. 

416. An Independent Executive. — ^The leading mem- 
bers of the Convention were determined to make the Executive 
Department thoroughly independent of the other departments, 
and especially of the Legislature. Mr. Madison said: *' Ex- 
perience in all the States had evinced a powerful tendency in 
the legislature to absorb all power into its vortex. This was 
the real source of danger to the American Constitutions, and 
suggested the necessity of giving every defensive authority to 
the other departments that was consistent with re^ublicas^ 

(231) 
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principles."' And Mr. Hamilton: " We have seen that the 
tendency of republican governments is to an aggrandizement 
of the Legislative, at the expense of the other depart- 
ments.'*^ 

417. A Single Executive. — ^The framers of the Consti- 
tution were more or less jealous of executive power. To pre- 
vent even the semblance of monarchy, some of them favored 
an executive that should consist of two or more persons, chosen 
from the same number of divisions of the Union. On this 
question, the Virginia plan was silent; the Jersey plan pro- 
posed a plural executive; but Pinckney and Hamilton each 
proposed a single executive. By a vote of eight States to 
three the Convention, in committee of the whole, adopted the 
unitary plan. 

418. Argumenth Tro and Con. — Mr. Randolph stated that the 
arguments against a single executive were these: (1) The people 
were opposed to it, and it would never have their confidence; (2) 
it was unnecessary; and (3) a single chief magistrate would com- 
monly come from the central part of the Union, and consequently 
the remote parts would not be on an equal footing. It was replied 
that a plurality of magistrates chosen for the same number of dis- 
tricts would lead to constant struggles for local advantage; that 
the executive power would be weakened by its divisions and ani- 
mosities; that the States all had single executives; that a 
plural executive would be particularly ill adapted to controlling 
the militia, the army, and the navy; that the animosities arising 
from a tripartite executive would not only interrupt the public 
administration, but diffuse their poison through the other 
branches of government, through the States, and at length 
through the people at large. 

When slavery had divided the Nation into a North and a South, 
Mr. Calhoun proposed that there should be two Presidents, one 
for each section; and just before the Civil War, the proposition 
was renewed. 

1 Elliot's Debates, V., 345. 
• The Federalist. No. 49. 
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419. The Style and Title op the Executive. — 
Hamilton proposed that the chief magistrate be called Gov- 
ernor; Pinckney, that he be called President. A report sub- 
mitted to the Convention proposed that his style should be, 
The President of the United States, and his title, His Excel- 
lency. President was already familiar to the country; the 
Albany plan of 1754 contained the name and recommended 
such an office; Congress had a President, and one or two of the 
States styled their chief magistrates President. So this styl6 
was generally approved. 

Soon after the government went into operation some of the 
Federalists in Congress proposed the style, His Highness, the 
President of the United States, and Protector of their Liberties. 
It was then agreed that the President should be addressed iii 
official documents as President of the United States. 

420. The Length op Term and Re-eligibility. — 

Hamilton proposed that the President should serve during 

good behavior. A single term of seven years was the declared 

preference of the Convention almost to its close, when, owing 

to a change in the plan of election that had previously been 

agreed upon, four years was adopted, and the restriction to a 

single term was struck out. 

The wisdom of shortening the term and of making the Presi- 
dent eligible for a second term, has been doubted from the very 
first, and especially in recent times. The main argument against 
a second term is, that the President will be apt to use the power 
that his office gives him, as the power to make appointments to 
office, to promote his re-election. It has therefore been many 
times suggested that the Constitution be so amended as to limit 
the President to one term of six or seven years. 



CHAPTER XIV. 



THE ELECTION OF THE PRESIDENT AND VICE-PRESIDENT. 

Article II. 

Section 1, Clause £, — Each State shall appoint, in such manner a$ 
the legislature thereof may direct, a number of Electors equal to the whole 
number of Senators and Representaiives to which the State may be 
entitled in the Congress; but no Senator or Representative y or person holding^ 
an office of trust or profit under the United States, shall be appointed an 
Elector, 

421. The Question of Election. — A far more trouble-^ 
some question than that of a single or plural executive was,. 
How shall the Executive be chosen ? It is said to have occu- 
pied more than one-seventh of all the time of the Convention. 
The question may be stated in this more definite form: How 
the Executive could be chosen and at the same time be inde- 
pendent of the power that chose him. 

Many different plans were proposed: — Election by the Houses 
of Congress, by the Senate, by the people voting en masse, by the 
people voting in districts; election by electors chosen by the 
Governors of the States, by electors chosen by the people, by 
electors chosen by the State legislatures, by electors chosen by 
lot from Congress, by secondary electors chosen by primary 
electors, and electors appointed as the State legislatures should 
direct. 

422. The Convention's First Decision. — ^The Virginia 
plan proposed that the Executive should be chosen by 
Congress, and this mode of election was the decided prefer- 
ence of the Convention almost to the end of its session. 
Many times it declared in favor of this mode by decided votes. 

(284) 
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And yet, September 4, the Committee of Detail recommended 
election by electors, and two days later this plan was adopted 
by a vote as decided as the^votes that had previously approved 
the Virginia proposition. The electoral plan appears to have 
been borrowed from Maryland, in which State it was used for 
the election of senators. 

423. Objections to Election by Ck)NGREss. — ^The Convention 
finally concluded that the independence of the President could 
not be secured if Congress elected him. It was admitted that a 
re-election by Congress, or the possibility of a re-election| would 
lead to f^erious evils. The President would be little more than a 
creature of Congress. Limiting him to a single term, it was 
finally concluded, would not meet the difficulty; and so the elec- 
toral plan was adopted because it would, as was thought, abso- 
lutely exclude the National Legislature from any share in the 
election of the President. This jealousy of Congress, as well as of 
all official influence in respect to the election, appears in the pro- 
hibition: " No Senator or Representative, or person holding an 
office of trust or profit under the United States, shall be appointed 
an Elector." 

424. Objections to Popular ELEcnoN.-^On the other hand, it 
was thought impolitic to adopt any of the plans of popular elec- 
tion that were proposed. It was thought as necessary to avoid 
the " heats and ferments" of a popular contest as the intrigue 
and corruption of a Congressional contest That caiuxiiess of 
mind, consideration, and superiority to temporary feeling which 
were essential, could not thus be secured, — so the Convention 
argued. 

425. The Electoral Plan. — So the Convention very 
deliberately adopted one of the electoral plans that had been 
proposed. The President should be chosen by State electors^ 
appointed in any manner that the legislatures might deter- 
mine. It was believed that State Colleges of Electors, 
chosen for their fitness, would elect better Pt^4<^T!^s^ '^^c^ass^ 
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either Congress or tbe people. To prevent the excitement 
and manoeuvering that might attend a single meeting of 
all the Electors in one place, (as well, prqbablj, as to save 
expense) it was provided, in the next clause, that the 
Electors should meet in their respective States to give their 
ballots. 

The Electors of a State collectively are commonly called an 
Electoral College; the groups of electors of all the States the 
Electoral Colleges. The name is found in a law of 1845 that 
empowers each State to fill vacancies that may arise in its 
College of Electors. It had been used informally, however, 
since 1821. 

426. Plans of Appointinc; Electors. — It is left to 
the State legislatures to direct the manner iji which the 
Electors shall be appointed. In tbo early years of the 
Republic as many as four different methods were used: ap- 
pointment by the branches of the legislature voting jointly; 
by the branches of the legislature voting concurrently; by 
the people of the States voting State tickets; and by the 
])e()ple voting in districts. Evidently the last gives the 
freest scope to public opinion, and is also the farthest re- 
moved from the ideas of 1787. In 1842 Congress adopted 
this plan for the election of Representatives, but the States 
wholly abandoned it from 1832 to 1891 as a mode of 
appointing the Electors. In the latter year the Legislature 
of Michigan passed a law enacting that the Representative 
Electors of that State should bo elected in and by the 
same districts as the Representatives, and the Senatorial 
Electors in and by two Senatorial electoral districts, which 
districts the legislature also duly constituted. 
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The following table ib a partial exhibit of the methocb that 
have been employed in Appointing Electors:^ 



Delaware 

PennsylTania .••••••• •• 

New Jersey ••• 

Georgia 

Ck)nnectlcat •••••• 

MassachaaettiL 

Maryland •••• 

South Carolina..... •••• 
New Hampfthtie......** 

Virginia ••••.••• 

New York •• 

North Carolina. •• 

Rhode Island 

Vermont •• 

Kentucky 

Tennessee 

Ohio 

Louisiana. 

Indiana 

Mississippi 

Illinois 

Alabama * 

Maine 

Missouri 



Legislature. 


District. 


Geni Ticket. 


1788-1828 




1832-1888 






( 1788-1796 


1800 


1816 


i 1804-1812 
(1824-1888 


1788-1804 




1806 
1816-1888 


1812 




1788-1800 




j 1804 
1828-1888 


1816-1824 




1788-1820 




1824-1888 


j 1800-1806 
1 1816 


1788^1796 


j 1804 


1812,'20-*24 


M828-1888 




1796-1832 


J 1788-1792 
1 1836-1888 


1788-1864 




1868-1888 


1800 




1788-1796 






1804-1888 




1788-1796 
1812-1816 


1800-1804 
1824-1888 




1792-1824 


1828 


1832-1888 


1812 


1792-1808 


1816-1888 


1792-1796 




1800-1888 


1792-1800 

1816 

1792-1796 


1801 


1824-1888 


1804-1824 


1828-1888 


1796-1804 


1824-1828 


1832-1888 
1804-1888 


18SS4 




1828-1888 






1824-1888 




i824 

i8M^i828 


1824-1888 




1828-1888 




1824-1888 




1832-1888 




1824-1888 



427. The Failure op the Electoral System. — The 
Electoral system has failed more signally than any other part of 
the Constitution to meet the expectations of its authors. It 
excluded Congress from formal participation in choosing the 
Executive, but it did not shut out Congressional influence. 
Even less did it exclude the people, or prevent those heats 
and ferments that the Convention thought it so necessary to 
shun. Our quadrennial elections are just what the men of 
1787 supposed they had made impossible. 

428. The First Electoral Plan. — Under Clause 3, 
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Section 1, of this Article, as framed by the Convention, four 
Presidents were elected. The clause is as follows: 

The electors shall meet in their respective States y and vote by ballet 
for two persons, of whom one at least, shall not be an inhabitant of 
the same State with themselves. And they shall make a list of all the 
persons voted for, and of the number of votes for each, which list they shall 
sign and certify, and transmit sealed, to the seat of government of the 
United States, directed to the Presiderd of the Senate, The President of 
the Senate shall, in the presence of the Senate and House of Representa- 
tives, open all certificates, and the votes shall then be counted. The person 
having the greatest number of votes shall be the President, if such num- 
ber be a majority of the whole number of electors appointed; and if 
there be more than one who have such majority, and have an equfil 
number of votes, then the House of Representatives shall immediately 
choose by ballot one of them for President; and if no person have a 
majority, then from the five highest on the list, the said House shall in 
like manner choose the President, But in choosing the President, the 
votes shall be taken by Stales, the representation from each State Juiving 
one vote; a quorum for this purpose shall consist of a member, or mem- 
bers, from two-thirds of the States, and a majority of all the States shaU 
be necessary to a choice. In every case, after the choice of the President, 
the person having the greatest number of votes of the Electors shall be the 
Vice-President, But if there should remain two or more who have 
equal votes, the Senate shall choose from them by ballot the Vice-PreH- 
dent, 

429. The First Three Presidential Elections. — Ten 
States participated in the election of 1789; there were 69 Elec- 
tors, and 12 persons voted for. Washington received 69 votes, 
John Adams 34, and all others 35. 

In 1792 there were 15 States, 132 Electors, and 5 persona 
voted for. Washington had 132 votes, Adams 77, and the 
three other persons 55. 

In 1796 there were 16 States, 132 Electors, and 13 persous 
voted for. John Adams had 71 votes, and Thomas Jefferson 68. 

430. The Election of 1800. — At this election there were 
16 States, 138 Electors, and 5 persons voted for. Thomas Jef- 
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ferson and Aaron Burr, the Democratic-Republican candidates, 
bad eacb a majority of tbe Electors appointed, but they also 
bad the same number, 73. The party intended Jefferson for 
tbe first place and Burr for tbe second; but in their eagerness 
to elect the Vice-President as well as the President, every 
Elector who voted for Jefferson bad also voted for Burr. 

431. The First Election by the House of Repre- 
sentatives. — ^Tbe House of Representatives had now to choose 
between Jefferson and Burr. For 35 ballots occupying 7 days, 
during which the House was in continuous session, the vote 
stood: Jefferson, 8 States; Burr, 6 States; divided, 2 States. 
This result was brought about by the Federalists' disregarding 
tbe popular will in order to gratify their hostility to Jef- 
ferson, and voting for Burr. The country was filled with 
excitement, and loud threats of disunion were heard. But on 
the thirty -sixth ballot, one Federalist from Vermont and 4 
from Maryland declined to vote, which gave those States to 
Jefferson, while Dalaware and South Carolina cast blank 
votes. So the final vote stood: Jefferson 10, Burr 4, and 
2 blank. 

432. Amendment XII. — It was now evident that the 
electoral plan was not working as its authors expected it to 
work. It was plain that it might lead to the election of a 
President whom no Elector intended for that office, and so 
wholly defeat the National will. To prevent this result, as 
well as the recurrence of a contest like that of 1800, Amend- 
ment XII. of the Constitution was proposed and ratified. It 
took effect in 1804, and is as follows: 

** Tfie Electors shall meet in their respective States^ and vote by 
haJlot /or President and Vice-President,one of whom, at least^sluill 
not he an inhabitant of the same State with themselves; they shall 
name in their ballots the person voted for as President, and in 
distinct ballota t?ie person voted for as Vice-President, and they 
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sTuill make distinct lists qf all persfms voted for as President^ and 
of all persons voted/or as Vice-President, and of the number qfvote^ 
for each, which lists they shall sign and certify, ^^ transmit 
sealed to the seat of the government of the United States, directed to 
tJie President of the Senate. The President of the Senate shall, in 
the presence of tlie Senate and House of Representatives, open all 
the certificates, and the votes shall t?ien he counted. TTie person 
having the greatest number of votes for President shall be the Presi' 
dent, if such number be a mc^ority of the whole number qf Electort 
appointed; and if no person have such majority, then from ths 
persons Jiaving the higliest numbers not exceeding three on the 
list of those voted for as President, tfie House of Representatives 
sliall choose immediately, by ballot, the President, But in chooS' 
ing the President, tfie votes shall be taken by States, tJie represen- 
tation from each State having one vote; a quorum for this pur- 
pose shall consist of a member or members from two-thirds qf tJie 
States, and a mqjority of all the States shall be necessary to a 
cTioice, And if the House of Representatives sliall not choose a 
President, whenever the right of choice shall devolve upon them^ 
hrfore the fourth day of March next following, tJien the Vice- 
President shall act as President, as in tfie case of tlie death or other 
constitutional disability of the President The person having tfie 
greatest number of votes as Vice-President shall be the Vice-Pres- 
ident, if such a number be a majority of the whole number of Elec- 
tors appointed, and if no person have a majority, then from the 
two highest numbers on the list, the Senate shall cTioose the Vice- 
President; a quorum for the purpose shall consist of tv)o-thirds 
of the whole number of Senators, and a majority of the wTiole 
number shall be necessary to a choice. But no person constitW' 
tionally ineligible to the office of President sTiall be eligible to thai 
of Vice-President of the United States.** 

433. The Electoral Plan Still a Failure. — Amend- 
ment XII. has effectually prevented the particular results 
that it was designed to prevent; but it has not hindered in 
the slightest degree that political development which, while 
observing all the forms of the Constitution, has wholly de- 
feated the object of the electoral system, viz.: the election of 
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the President and Vice-President by Colfeges of iiide^ehdeiii 

Electors. 

434. Party Government. — The part that political parties play 
in the history of the country was not foreseen in 1787. By the 
clbse of Washington's second administration, party lines were 
clbsely drawn; and since this time, save during the Era of Good 
l^eeling (1816-1824), there have been two powerful political parties, 
nekfly matched in strength, one or the olher of which has elected 
thd I^esident. Men divided on political questions; the resulting 
pairties were resolved on giving effect to their ideas and policies; 
and to do this, organization and party machinery became neces- 
s&iry. This development of party government has completely 
changed the operation of the Electoral plan. How this came 
abbut, a sketch of the mode of making nominations will show. 

435. Nomination by Consent. — In 1788 and 1792, Washington 
was nominated by the unanimous voice of the people, without 
delegates, conventions, or popular assemblies. Adams was nomi- 
nated for Vice-President in a similar way, but by no means with 
equal unanimity. In 1796, when the Federal and Democratic- 
Republican parties were already formed, Adams and Pinckney, 
Jefferson and Burr, were designated as candidates by the common 
consent of their respective parties. Adams and Jefferson were 
again named in much the same way in 1800. 

436. Nomination by Conoressionai. Caucus. — The fhrst Step in 
this direction was taken in 1796, when the Democratic Fepfublfc&n 
members of Congress agreed to support Jefferson and Burr: In 
1800 the second step was taken; both Adams and Jeffetsdri were 
now named as Presidential candidates in secret caucudes of the 
Federal and Republican Senators and RepresentittiveS. But 
the first regular Congressional nominating caucus w&S held in 
1804,' when the Republican members nominated Jeffet^n and 
Clinton for President and Vice-President. From this' time until 
1824, the caucus was as much the regular party machine for 
making nominations as the National Convention is nottr. 

487. Nomination by State Leoislatubes. — Owing t6' the ex- 
tinction of the Federal organization, there was but on^, or iridtd 
propterly speaking, no political party in the Era of Gobd Feitthg. 

Tfa6 f our PresideMtft c«hdtdKtes of 1824 had dit b^l6fi^M ti:^ i^^ 
16 
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Democratio-Bepublican party. King Caucus had fallen into dis- 
repute. A small number of Senators and Representatives nomi- 
nated W. H. Crawford, of Georgia, for President, but the nomina- 
tion hindered rather than helped him. The candidates of 1824 
really stood on their personal merits. Still, legislative caucuses, 
legislatures, and even county conventions, reconmiended their 
favorite statesmen to the support of the country. Nominations 
were in fact made by the general agreement of certain sections of 
the people. In 1828 it was much the same way, only no Congres- 
sional caucus was held, and the State legislatures played a more 
important part. 

438. Nominations by National Conventions. — The first 
National Convention was held by the Anti-Masons in 1831, and 
nominated William Wirt for P^resident . The second was a National 
Republican Convention that nominated Henry Clay, also in 1831, 
The next year the Jackson men, or the Democratic party of recent 
times, held a convention to declare their " highest confidence in 
the purity, patriotism, and talents of Andrew Jack.son," who had 
already been re-nominated by local conventions and State legis- 
latures many times over, and to nominate a candidate for Vice- 
President Since that time National Conventions have been regu- 
larly held by the several parties, except that the Whigs held none 
in 1836. 

439. The Caucus System. — At first National Conventions were 
very simple; they had some features of the mass convention; but 
now they have become so thoroughly organized as to constitute 
veritable party parliaments. The Convention is the crown of our 
National Caucus System, the simplest elements of which are seen 
in the primary meetings, or caucuses, and executive committees 
of wards and townships, and the more complex forms in city, 
county, district, and State conventions and committees. The like 
of this system is unknown in any other country. It is the creature 
of purely voluntary effort; it is no part of the Constitution or laws; 
and yet it exerts an enormous influence upon the local, State, and 
National governments, and on all political life. Its grand object 
is to increase party strength by concentrating it upon certain 
chosen ends. 

440 Thb Effect of the Caucus System. — The most striking 
effect of this remarkable development of party organization is to 
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nullify the Constitutional intent in electing the President and Vice-> 
President, while all the Ck)n8titutional forms are fully kept. That 
intent is, that the Electoral Colleges shall consist of men wholly 
uncommitted to particular persons, and free to vote for the fittest; 
men. This was really the case in 1789 and 1793, and to a great 
extent in 1797; but since the last of these dates the Electors have 
been themselves appointed in almost every instance with a distinct 
understanding that they would vote for particular persons. As a 
result, the Electors have no freedom whatever, but are always 
pledged to vote for party candidates. 

441. Steps in the Election op President and Vice- 
President. — The whole course of progress from first to last 
embraces the several steps that follow : 

(1) The Conventions that make the nominations are consti- 
tuted under fixed rules, and are called by regularly appointed 
committees. The Conventions of the Republican and Demo- 
cratic parties both consist of four delegates at large from each 
State, and twice as many district delegates as the State has 
Representatives in Congress. In the Republican Convention, 
a majority nominates; in the Democratic Convention, two- 
thirds are required. 

(2) Save in Michigan, each political party nominates two 
Electors at-large, sometimes called the Senatorial Electors, and 
as many district Electors as it contains Representative districts. 
These candidates together make up its State Electoral ticket. 
In Michigan each Electoral district will henceforth conduct its 
own nominations and election. These two steps are in no way 
Required by the Constitution or law, but belong Vholly to party 
management. 

(3) On Tuesday following the first Monday in November, 
the Electors are appointed in all the States by a popular elec- 
tion. This is popularly called the Presidential election; it is 
BO in' fact, but not in law; the Constitutional Presidential eleo^ 
tioji does not occur until January. This third step is taken^ bj. 
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tKe atltiltcSl^ ^ ^t^ Ikw^, oiAy Conjgite^ fixed the ifiA6. 
Flrojxi tliti tifiie on, tlie Constitution and I^ational Iftws tlilrci 
dcclusive cfiarge of the process. 

(4) The secoiid Monday in January, the Electors meet Ift 
matt rs&pdctive State capitals, and vote by btiUdt, Itccordinj^ fi> 
^k Constitutional provisions, for a President and Yice-I^f^* 
dent. They make three copies of the two listb of ballot, 
naming the offices, the persons, and the number of votes, whicb 
they sign, certify, and seal. One of these copies they send by 
mail to Washington, addressed to the President of the Senate; 
one they send to tVashrngton by a special messenger, addressed 
to the same person; and the third they deliver to the Judge of 
the tJhited States District Court for the district in which the 
Elector^ meet aiid vote. 

(5) On the second Wednesday of February, the Senate and 
House of Representatives meet in the Hall of the House. The 
President of the Senate, in their presence, opens the certificates 
and hands them to the tellers appointed by the Houses, who 
read and count the votes. The person having the greatest 
number of votes, if a majority of all the Electors appointed, he 
declares President-eliect; the person having the greatest num- 
ber of votes for Vice-President, if a majority of all, Vice- 
President-elect. 

442. Election by thb House op Representatives. — 
If no person has for President a majority of the votes of all 
the Electors appointed, then from the persons having the high- 
est number on the list of those voted for as President, not 
exceeding three, the House of Representatives chooses immedi- 
ately the President. 

443. The Election of 1824. — Only once since 1800 has the 
election of President gone to the House of Kepresentatives. In 
1S24, Andrew Jackson received 96 electoral votes; John Quinc^ 
Adams, 84; W. H. Crawford, 41; and Henry Clajr, 37. One htin- 



dred and tbirl/ vpt^P ^ei;^ ne^e^ry to a choice. Hi. Clfff. "^jfA 
excluded from the competition in the Hous^ by the Constitutional 
rule, but his friends joined with those of Mr. Adams and elected 
Umo. The vote stood, Adams, 13^ States; Jackson, 7; Crawford, 4. 
^<^ (?* C^ou^ ^«« eiQ9te<)l Yicj^P^^sidQpt by the ^lecto^l GpJU 
Wps. This flection, like the one in 1801, \iras attended \>j gr^t 
pu'btic excitement. There was much talk of so changing the Con,- 
«titution as to exclude the House from all practical participatioii 
in future elections, but no such step was ever taken. 

444. The ViGE-PRsaiDSKT to Bj^come Pbbsidbnt. — 

Ji i\ie House of BepresenteUyes, when the right of choice 

devolves upon it, ^all not chopae a President before tke 

Ipurth day of March next {oUoigringf tl^99 th^ Yice-Pjcesident 

f)^t shall act as Presi^lWtj ^ in ga^ p£ thi^ d^th, resignation, 

or removal of the President. S^ugb § ct^ 9li trbi0 has never 

4^5^ T^ @;knat9 to Choose T9S VicE-P«E8n>ssrx. — If no 
H^ 1^ ti>s. yice-Pr^flident a majority of the votes of all the 
^^l^^f^r^ <W^Wt^« then the Senate shall choose one of the 
pgClftpg haying the two highest numbers on the list for Yice- 
I^resident. B. W. Johnson lacked one Electoral vote of an 
election in 1836, but the Senate promptly elected him. When, 
the ^lectiou Qf the President goes to the House, and the elec- 
tion of the Vice-President to the Senate, the Vice-President 
may be chosen first. 

Section 1^ Qlause 4,^The Congress may determine the tim^ (^ 
choosing the Electors^ and the day on which they shall give thefst 
vofes; which day shall he the same throughout the United States* 

« 

446. The Dayq Fixejp. — The Continental Congress 
Hfipointed the first Wednesday in January, 1789, as the day 
for choosing the Electors; the first Wednesday in February as 
the day for the Electors to give their votes, and the first 
Wednesday in March as the day for the new government to go 
into operation. In 1792 Congress enacted that the a^^ouvt^ 
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ttieiit of Electors should be made within thirtj-four days pre- 
ceding the first Wednesday of December, every fourth year; 
and this rule continued in force until 1845, when Congress 
made the. day uniform throughout the Union, the Tuesday^ 
next after the first Monday in November. From 1792 to 1887 
the Electors gave their votes on the first Wednesday in 
December; the present rule is the second Monday in January. 
The Continental Congress did not fix the day for opening the 
certificates and counting the votes in 1789; this was done 
April 16; but since that date the rule has been the second 
Wednesday of February. The propriety of uniform days for 
appointing the Electors and for the Electors to give their votes 
throughout the Union, is manifest. 

The fii-st Wednesday in March, 1789, was the fourth day of 
that mouth. Congress enacted in 1792: **That the term of 
four years for which the President and Vice-President shall be 
elected shall iu all cases commence on the fourth day of Maroh 
next succeeding the day on which the votes of the Electors 
shall have been given." Amendment XII. makes the day a 
part of the Constitution itself. 

447. Irregularities in Elections. — Many perplexing ques- 
tions have arisen and many irregularities have occured in conduct* 
ing the Presidential elections already had. The provision that no 
person holding an office of trust or profit under the United States 
shall be appointed an Elector, has been frequently disregarded 
through inadvertence until it was too late to correct the error. 
Sometimes an Electoral College has failed to meet and vote on the 
day appointed, as in Wisconsin, in 1856, owing to a severe snow- 
storm. These and other questions have been disposed of as they- 
have arisen, and have not generally led to legislation. In 1845, how- 
ever, Congress enacted that the States should by law provide for 
filling vacancies in their respective colleges. In most cases, if not 
all, the legislatures have conferred on the college itself the power 
of filing such vacancies. 



Chap. XIV.] election of pbesidekt, etc. 247 

' 448. The Election op 1876.— The election of 1876 was, 
with the exception of that of 1800, the most exciting and 
dangerous one ever held. Of the 869 electors, 184 were in 
favor of Tilden and Hendricks, the Democratic candidates; 
164 in favor of Hayes and Wheeler, the Republican candidates; 
while from South Carolina, Florida, Louisiana, and Oregon 
there were plural returns. In all 21 votes were in dispute. 
Two questions arose: Which are the legal votes for these 
four States? and, Who shall determine which are legal? The 
second was the practical question, and nothing in the laws. 
National or State, or in the practice in counting previous 
votes, answered it directly. This question filled Congress and 
the country with heat and tumult throughout the winter of 
1876-7. 

449. The Electoral Commission. — ^The Senate was Re- 
publican and the House of Representatives Democratic, and it 
was well known in advance that the Houses would not agree 
when the time came to count the votes. Congress accordingly 
created un Electoral Commission, for that case only, consist- 
ing of 5 Senators, 5 Representatives, and 5 Justices of the 
Supreme Court, with power to decide which of the disputed 
votes should be counted. After listening to lengthy argu- 
ments, pro and con^ the Commission decided, 8 to 7, that the 
Republican votes from all the States in dispute were the legal 
ones, and the Republican candidates were declared elected, 
185 votes to 184. 

450. The Law op 1887. — Serious difficulties in the elec- 
tion of President had now occurred in 1801, 1825, and 1877. 
Moreover, such difficulties would have occurred at other times, 
as in 1865 and 1869, had not the same political party had 
large majorities in both Houses of Congress. Experience had 
therefore proved that Presidential elections were fraught with 
serious danjicers to the Republic. 
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yjf ^'-^ct fp proyi4^ {<>r and legulat^ the coivadog of yatee fpur 
](^^;efLdent and Vic^-Presideat, wd the deoinw of (luestiqii 
9jp^ijfg 1|herei]x." Section 2 9||il|t^ tiie deljermination of ti^ 
fjlf/jf§ authQi;itie9, undei: Sti^ 1^11^9 K^T^P^J Passed, fiioi^ 
^ ^ll caoj^ of disputed iqppqintme^tB of Electon, thwi 
aJ9§9[WX»g the prineipal qu^q^ of 1877. Subeequeut |ee- 
^fi^ p]reac(ibe th^^ inode of proeedure in case objeetioa ie 
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§1^. ThM ^x^t igrhieh ia ye^r minute in its provnuj^Ds, 
^S9M)yea fi;9W 9 Presidential election manj. of the d«^nfws 
ttfit 1^ p^evip]i;Alj exists. 



CHAPTER XV. 



THE QUALIFICATIONS AND REMOVAL OF THE 

PRESIDElfT. 

Article II. 

Section i, Clause 5.— No person except a natural hor^n cUUeUf 
or a citizen of the United States at the time of the adoption of this 
Constitution, shall he eligible to the offifs of President; neitJier 
shall any person he eligihle to that office who shall not hate 
-attaUied to the age qf thirty-Jive years, and heen fourteen years a 
resident toithin the United States, 

megpits are not called for to aho.w the propriety of tlie qualifi- 

•cations named save in one point. In 1787 there were many 

distinguished men of foreign birth in the country, who had 

rendered it valuable servicci and some of whom, as Alexander 

Hamilton and James Wilson, were members of the Convention 

that framed the Constitution; and, as a mark of respect to them, 

the rule was so drawn as to render such men eligible to the 

Pre9ide^cy. Besidence abroad o^ official duty, as that of a 

^;i^iy^t^j|;', does not disqualify a man for President. 

Section If Clause e.^In case qf the removal qf tJie Fresideff 
fXPJn office, or of his death, resignation, or inability to discharge the 
powers and duties of ths said office, the same shall devolve on the 
Vice-President; and the Congress may by law provide for the case 
of removal, death, resigruition, or inability, both of the President and 
Vice-President, declaring what officer shall then act as President^ 
and pjLcl^ ofK^i^ ^2^ ^^ accordingly, until the dMWd^l, iji 
rfmoved. Of: a Pt^sUef^ shaU b^ electa. 

^ ' ^'"- (210) 
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452. Vice-Presidents who have Become Presidents. — Presi- 
dent W. H. Harrison, inaugurated March 4, 1841, died April 4, 
and was succeeded by Vice-President Tyler. President Taylor, 
inaugurated March 4, 1849, died July 9, 1850, and was succeeded 
by Vice-President Fillmore. President Lincoln, inaugurated the 
second term March 4, 1865, died April 14, and was succeeded by 
Vice-P^resident Johnson. President Garfield, inaugurated March 
4, 1881 , died September 19, and was succeeded by Vice-President 
Arthur. President Harrison's cabinet proposed that Mr, Tyler 
should be styled Acting-President, but he declined the proposition 
and assumed the full title. This precedent has since beea 
followed. 

No other parts of the Constitution that have been fol» 
lowed by equally important results, were so hastily con- 
sidered by the Convention that framed it as those relating to 
the Vice-Presidency. Apparently, the framers did not forsee the 
consecjuences to follow the creation of the office. For fourteen of 
the first one hundred years under the Constitution, the Executive 
chair was filled by Vice-Presidents. Moreover, it was the Vice- 
Presidency that compelled the adoption of Amendment XII., tm 
has been already explained. 

453. Removal, of the President, Etc. — Only convic- 
tion of impeachment can effect a removal of the President, in 
the sense of the Constitution. A resignation must be made 
in writing, and be filed in the office of the Secretary of State, 
AVhat constitutes ** inability to discharge the powers and duties 
of the office'' of President, has never been settled. The only 
executive act performed by President Garfield from July 2, to 
September 19, 1881, was signing his name to an extradition 
paper. The question whether a case of inability had arisen 
was much discussed at the time, but with no practical result. 

454. TiiK Presidential Succession. — The clause 
devolves upon Congress the duty of providing by law for the 
case of the removal, death, etc., of both the President and 
Vice-President. Congress provided, in 1792, that the Presi- 
dent pro tempore of the Senate, or in case there were no Presi- 
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dent pro tempore, the Speaker of the House of Representatives, 
should act as President until the disability were removed or a 
President elected. This law also provided for a special elec- 
tion of a President to fill out the term when the President pro 
tempore or the Speaker had succeeded. 

This act continued in force until 1886, when Congress 
passed an act regulating the Presidential succession. This 
act substituted the Secretary of State, the Secretary of the 
Treasury, the Secretary of War, the Attorney-General, the 
Postmaster-General, the Secretary of the Navy, and the Secre- 
tary of the Interior, in this order, for the President pro tempore 
and the Speaker of the House. It also repealed the provision 
of 1792 in regard to a new election, so that any Cabinet officer 
succeeding would fill out the term, the same as the Vice-Presi- 
dent. It also provides for calling a special session of Congress 
within twenty days of the time when any member of the Cabinet 
becomes President, unless Congress be in session at the time or 
is to meet within twenty days. It provides further that no Cabinet 
officer can succeed unless he has been confirmed by the Senate, 
and also has the qualifications for the Presidency named in 
Clause 5 of this Section. 

455. Objections to the Ritle of Succession op 1792. — The 
objections to the old rule, and the arguments in favor of the new 
rule, as stated in 1886, are various. One point is that the new 
plan will be more likely than the old one to lead to continuity of 
executive policy. Another point is that the Senate is not certain 
to have a President pro tempore ^ or the House a Speaker, when he 
is wanted. For example, the Senate had no such President 
from March 4 to October 10, 1881; while the House of Kepresenta- 
tives had no Speaker from March 4 to December 5 of the same 
year. Had Vice-President Arthur died, or in any way become 
disqualified to hold the office, at any time after March 4, the 
Nation would have been without a Chief Magistrate after Septem- 
ber 19. It was also urged in 1886 that the new rule of succession 
puts more liv^s between the Executive office and anarchL^. €tii&L 
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uroivid the President's life. 

Section 1, Clav^ r.^TJie PreMent ^TiaUf gi stated time$, receive 

for his services a (xnnperimtifm^ which shattn^ 

diminished during the period for which he shaU haw heen elected, 

and he shall not receive within tkat period any other emolument 

fK/m^^ the U^iUid Stat^, or any qf ttuim. 

456. T^E &Al.Am£3 OK THE PrS8IDS5T AKP ViCS- 

Pbesidedtt. — la 1789 tbe Pre^deixt's salary was fixed at 
$26,000, and such it remained until 1873, when it was raised 
to $50,000. He is also provided with a furnished house. In 
1789 the salary of the Vice-Provident was made $5,000; in 
1853 it was raised to $8,000, and in 1873 to $10,000, but was 
reduced to $8,000 the next year. 

457. The President'^ Salary not to be Changed, 
Etc. — If the President's compensation could be increased 
during the term that he is serving, he might enter into collu- 
sion with members of Congress to effect that object; if it could 
be diminished. Congress might reduce it, and so make the 
President its creature. All changes, therefore, must be pros- 
pective. 

Sertiun i, ClatLse S. — Bi^ore he enter oil the eoceoution qf his 
offi^;e, lie .shall' take the following oath or affirmation : — 

" / do solemnly swear (or affirm) that I will faitfifully execute 
the office of President of the United States; and will^ to the best cf 
my ability, preserve, protect, and defend the Cmistitutiou of the 
United States,'* 

45M. The President's Inauguration. — Beyond requir- 
ing him to take this oath, and fixing the day that h^ shall 
enter ou the duties of his office, neither the Constitution nor 
the laws make any provision for the inauguration of the Presi- 
dent. All the rest is custom. Before taking the oath, the 
President delivers an inaugural address, but this is not an 
o%ial fSff^. The Chief Justice admioiaten the o^ik, \)ut 
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any magirtrate empowered to adminiBter oaths would answer 
the same purpose. According to custom, also, the Vice- 
President delivers an address on taking the oath of office. 
Vice-President Tyler did not think it necessary to take the 
President's oathj as he had already taken the oath prescribed 
by law for the Yioe-Plreaidenty but he finally consented to 

do BO. 
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CHAPTER XVI. 



THE POWERS AND DUTIES OF THE PRESIDENT. 

Article II. 

Section 2, Clause 1,—The President shall he Commander-in' 
Chi^ of the army and navy of the United States^ and qf the 
militia of the several States, when called into the actual service of 
t?ie United States; he may require the opinion, in writing, of the 
principal officer in each of ths executive departments, upon any 
subject relating to the duties of their respective offices, and he shall 
Tiave power to grant reprieves and pardons for offenses against the 
United States, except in cojtes of impeachment, 

(1 ) The Abmy and the Navy. 

469. The President Commander-in-Chiep. — The ef- 
fective exercise of this power demands unity of opinion and 
quickness of decision; while Congress, being a body that con- 
sists of two Houses which debate and settle questions by voting, 
lacks those essential qualities. Still, there was some hesitation 
in the Convention in giving it to the President, lest he use it 
against the liberties of the country. Such a contingency is, 
however, sufficiently guarded against by giving Congress the 
power to declare war, to raise and support the army, to proyide 
and maintain the navy, to make all rules for the government 
of the military and naval forces, and to provide for calling out 
the militia. The President delegates his authority to command 
the army and navy, in actual service, to officers whom he selects 
for that purpose. 

(2) The Pabdonino Power. 

460. Reprieves and Pardons. —A reprieve is a temporary 
suspension of a sentence already pronounced by some court or 
tribunal; a pardon is a full release from such sentence. The 
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power to try and sentence criminals is vested in the courts; but 
all civilized governments give their executives power to grant 
reprieves and pardons. However, the President, for reasons 
stated in another place, has no such power in impeachment 
cases. Accordingly, the judgment entered in such a case can- 
not be changed or be set aside. 

(8) TSEATIEa 

Section 2^ Clause 2. — ffe shall Tiavepoioer, by and with the 
advice and consent of the Senate^ to make treaties^ provided two- 
thirds of th£ Senators present concur* . . . 

461. The Treaty-making Power. — A treaty is a sol- 
emn compact or agreement between two or more sovereign 
states. In monarchies the power to make a treaty, like the 
power to declare war, is lodged in the Crown; the legislature 
controls either act only through its power over the supplies. 
The great objection to entrusting this power to the legislature 
is, that the requisite secrecy and decision cannot, as a rule, be 
thus secured. Still, in a republic it would be as dangerous to 
^ive it absolutely to the executive, as to give the war power 
to him. Hence the provision that the Senate must advise and 
consent to a treaty by a two-thirds vote of the Senators pres- 
ent when the vote is taken. 

462. Steps in Making a Treaty. — Firat, the treaty is 
negotiated. In this stage the government is represented by 
the Secretary of State, by a minister residing at a foreign cap- 
ital, or by a minister or commissioner, one or more, appointed 
tor the purpose. But the President, acting through the 
Department of State, directs the general course of the negoti- 
ation. If the President positively disapproves of the treaty 
when negotiated, he commonly goes no farther. If he approves 
it, or is in doubt whether to approve it or not, he lays it before 
the Senate. The Senate may approve or disapprove the treaty 
«a framed; it may propose an amendment; or it may postpone 
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afetlbn tliitll dib titoh tot the treaty to go into effect has passed. 

S the SeMte votes to amend, the treaty is practically a ne^ 

dbcnmentv and the Piesldent, e» ^11 as the foreign power, 

nltilt i^seht t6 it in the ne# form. Next comes the exchiuige 

of i^tificatfottS*, a formal vet by which the powers concerned 

signify that all the steps necessary to make the treaty binding 

have been taken. The time withih #hich this may be done is 

commonly stipulated in the treaty. Finally, the President 

ptlblishcii the treaty, with a prodamation declaring it a part of 

the law of the land. 

The Senate considers treaties in es^ecutlTe silstioh. One ol the 
TtiVbk governing such sessions is that all confidential communica- 
tions made by the President to the Senate, including treaties, and 
all remarks, votes, and proceedings thereon, shall be kept secret 

• 

until the Senate shall by resolution remove the injunction of 
secrecy. Practically, the advice and consent of the Senate is con- 
sent merely. Sometimes, however, the President nominates to the 
Senate a special minister or commissioner to conduct a negotiation. 

463. Congress and the Treaty Power. — Although the 
Constitution vests this power in the President and Senate 
alone, Congress has sometimes played an important part in 
making treaties. 

In 1803 it authorized the purchase of the Island of NeW 
Orleans, which was one of the steps leading to the Louisiana 
annexation. It also authorized the Florida and Mexican 
annexations of 1819 and 1848. In 1845 Congress, by joint 
resolution, declared that the Republic of Texas might enter the 
Union, either by a treaty or by accepting certain terms laid 
down in the resolution itself. The second was the course fol- 
lowed. It has been held that Congress should always be con- 
sulted in advance when an annexation of territory is contem* 
plated, but this was not done in the case of Alaska. 

Again, the Constitution provides: **No money shall be 
drawn from the Treasury but iu consequence of appropriations 
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made by law." Hence arises the question, What shall be 
done when a treaty calls for an expenditure of money ? Does 
the treaty bind CongrcsJS, or may it refu.se to vote the appro- 
priation? Chancellor Kent says, ** A treaty is as much obli- 
gatory upon Congress as upon any branch of the government, 
or upon the people at large.'' And Judge Cooley: *' It 
becomes the duty of Congress to make the necessary appropria- 
tions; but in the nature of things this is a duty the performance 
of which cannot be coerced." 

464. Jay's Treaty. — ^The relations of the United States and 
£ngland had become so much strained that war between them 
seemed highly probable. So President Washington, in 1794, with 
the advice and consent of the Senate, sent John Jay, the Chief 
Justice, to London to negotiate, if possible, a treaty that should 
settle the questions in dispute. Washington was far from being 
satisfied with the treaty negotiated, but, thinking it the best one 
attainable at the time, and preferrable to longer contention, gave 
it his approval. The Senate ratified it by 20 to 10 votes, June 24, 
179-5. The publication of the treaty caused an extraordinary 
excitement throughout the country, which finally culminated in a 
prolonged and bitter struggle in the House of Representatives. 
The House adopted a resolution by a vote of 57 to 35 disclaiming 
all claim of power in making treaties, but asserting that Congress 
had the right to deliberate upon treaties containing regulations on 
subjects placed by the Constitution in its control. It then adopted 
by 51 votes to 48 a resolution that the treaty ought to be carried 
into effect, and this ended the strife. The controversy in the 
House hinged on an appropriation of $90,000 that the treaty called 
for. The House of Representatives has never failed to vote money 
needed to give effect to treaties, but it has always insisted that it 
did so on grounds of expediency and notuf obligation. Should it 
ever refuse, the result would be a dead-lock that might bring 
disaster. 

465. The Scope of the Treaty-making Power. — The issue of 
1796 is a part of a larger question, viz., the cliaracter and scope of 
the treaty-making power. This is not defined, and could not well 
be defined, in the Constitution, and we must go to the Law of 

17 
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Nations for such a definition. Three or four facts will show that 
the power is very far-reaching. 

Mr. Jefferson held the opinion, in 1803, that the Constitution 
does not warrant the annexation of foreign territory. He advised 
that Louisiana be bought, and that then the Constitution be 
amended to sanction the purchase. The chiefs of the Democratic- 
Republican party took the position, in which he finally acquisced, 
that the treaty power covers such a case. This view has been 
generally accepted. " The Constitution confers absolutely on the 
government of the Union the powers of making war and making 
treaties," says Chief Justice Marshall; *' consequently that govern- 
ment possesses the power of acquiring territory, either by com* 
quest or by treaty." Again, the President ami Senate have, by 
treaty, often regulated commercial all'airs witli otlier nations; 
customs, tonnage, duties, and the like. Then foreigners have 
been naturalized by treaty en masse on the annexation ol terri- 
tory. And yet the Constitution expressly confers all these powers 
upon Congress. 

There is no doubt room for considerable future modification 
of our mode of government tlirough the treaty power. 

466. The Relation op a Treaty to the Constitution 
and Laws. — The Constitution, the National laws made in per- 
suance thereof, and treaties entered into under the National 
authority are the Supreme law of the land (Article VI., Clause 
2). Hence State Constitutions and laws in conflict with a 
treaty are, to this extent, null and void.^ In the Cherokee 
Tobacco Case,^ the Supreme Court held that a treaty cannot 
change the National Constitution, or be held valid if it is in 
violation of that instrument. Also that a treaty may super- 
sede a prior act of Congress, and an act of Congress a prior 
treaty. In the Chinese Exclusion Case,^ the Court held that 
the act of Congress excluding Chinese laborers from the country 
is constitutional, although contrary to a treaty previously 

1 Hauenstein v. Lynliain, 100 U. S., 483. 
> 11 Wallace, 616. 
•130 U. 8.. 681« 
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entered into with China. In 1798 Congress declared the 
United States freed and exonerated from the stipulations of 
all existing treaties and conventions with France. 

(4) The Civil Service. 

Bectiori 2, Clause 2. — He shall nominate^ and by and vnth 
the advice and consent of the Senate, shall appoint Amhas- 
sadorSf other ptiblic Ministers and Consuls, Judges of the Supreme 
Court, and all otTier officers of the United States, whose appoint, 
ments are not herein otherwise provided for, and which shall be 
established by law; but the Congress may by law X)est tlie ap- 
pointment of such inferior officers as they think proper, in the 
President alone, in the Courts of Law, or in the heads qf 
Departments, 

Section 2, Clause 3, — T?ie President shall have power to fill up 
all vacancies that may liappen during the recess of the Senate, by 
granting commissions which sliall eoopire at the end of their next 
session, 

467. Officers of the United States. — The Constitu- 
tion creates Senators and Kepresentatives, and directs how they 
shall be elected. It creates Presidential Electors, and commits 
the mode of their appointment to the State legislatures. It 
creates the President and the Vice-President, and provides for 
their election. It provides also for a Chief Justice. Further*- 
more, the Constitution assumes that Congress will, by law, 
establish public ministers of various grades, consuls, judges of 
the Supreme Court and the inferior courts, heads of Depart- 
ments, and inferior officers, and so indirectly gives it power 
to establish them. For the most part, however, the Constitu- 
tion commits the creation of officers to the law-making power. 
The President cannot create offices, or appoint men to offices 
that have not been created. 

468. The Classes of Officers. — As respects their 
appointments, officers are divisible into three groups. 

(1) The President nominates, and by and with the consent 
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of the Senate appoints, ambassadors, other public ministers, 
and consuls, and judges of the Supreme Court. 

(2) Congress vests the appointment of many inferior officers 
in the President alone, in the courts of law, or in the heads of 
Departments. 

(3) The President nominates, and by and with the consent 
of the Senate appoints, all officers established by law who do 
not fall into either one of the preceding classes. The heads of 
Departments, for example, fall into this third class, which, is 
a very large one. 

469. Employees of the Government. — Only a minority of 
the persons engaged in the civil service are called officers. There 
are at all times thousands of persons in that service who are em- 
ployed, not appointed, and are discharged, not removed. In this 
class are found not only the laborers in the navy yards, arsenals, 
and elsewhere, but also many persons in continuous service at 
custom houses and other offices, as well as clerks of committees, 
commissiontf . etc. 

470. Vesting the Appointing Power. — The President 
appoints his private secretary and the clerks of his office. The 
Judges appoint the officers of their own courts. But the 
appointment of their own subordinates, save the principal 
ones, which fall into the third class, is vested in the heads of 
Departments. In some of the Departments, as those of the 
Post Office, the Treasury, and the Interior, the number is very 
large. For example, the Postmaster-General appoints all 
postmasters whose salaries are less than $1,000. 

471. Nomination and Confirmation. — ^The advice and 
consent of the Senate in making appointments, like its advice 
and consent in making treaties, is practically consent only. 
The President sends a nomination to the Senate in writing; the 
Senate commonly refers the nomination to the committee on the 
particular branch of the public business with which the officer 
will deal, as the Committe on Commerce or the Judiciary; and 
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then, on its report, the Senate confirms or rejects the nomina- 
tion. If the Senate refuses to confirm, the President makes 
another nomination, and so on until the office is filled. Some- 
times, but rarely, the President has nominated the same man 
the second time! The Senate acts on nominations in execu- 
tive session. Defending this mode of appointment, Alexander 
Hamilton says: ''The blame of a bad nomination falls upon 
the President simply and absolutely; the crime of rejecting a 
good one lies entirely at the door of the Senate; while if a bad 
appointment is made, the two participate in the opprobrium 
and disgrace."* 

472. The Coubtesy of the Senate. — ^The theory of the Con- 
stitution is that the Senate, in advising and consenting to appoint- 
ments, attends only to the merits of the persons nominated. The 
practice of the Senate is widely different. In his first adminis- 
tration, Washington nominated a naval officer for the port of 
Savannah. This nomination the Senate refused to confirm, 
because the nominee was personally obnoxious to the Senators 
from Georgia. This was the beginning of the so-called " courtesy 
of the Senate." In other words, the Senate, as a rule, does not 
confirm a nominee unless he is acceptable to one or both of the 
Senators from the State in which the office exists, provided they, 
or one of them, belongs to the political party that for the time 
controls the Senate. This custom practically puts tlie Senators, 
or a Senator, from a State in the room of the whole Senate as an 
advising and consenting body. 

473. The Power op Removal. — Save officers convicted 
on impeachment, the Constitution says nothing about removals 
from office. At the same time, it is clear that removals are 
45ometimes necessary for causes that would not justify impeach- 
ment. The question is, Who shall make these removals? 
Hamilton said in **The Federalist," that the consent of the 
Senate would be as necessary to displace an officer as to 
appoint him in the first place; and no other view appears to 

1 The Federalist, No. 77. 



■ fi i> lifci tn iii f i - ■ -•-I' M ~ ■ ITT - 



262 THB NATIONAL OOVEBNHENT. [PaBT. IL 

have been entertained before the Constitution went into oper- 
ation. 

While considering, in 1789, the organization of the Treas- 
ury Department, the House of Representatives discussed the 
subject of removals thoroughly. Some members advocated the 
view asserted by Hamilton the year before; others, as Mr. 
Madison, contended that the power of removal belonged to the 
President alone; Mr. Benson, of New York, advocated the 
theory that the President could remove at his own pleasure; 
while still others held that an officer could not be removed 
unless actually impeached. The House, by a vote of 34 to 
20, and the Senate,,by the casting vote of the Vice-President, 
declared in favor of the second theory. Congress accordingly 
made the heads of the State, Treasury, and War Departments 
removable by the President alone; and this has since practi- 
cally been the rule throughout the executive branch of the 
govern niont. The decision of 1789 was greatly influenced by 
the confidence reposed in Washington. 

474. Kkmovals from Office. — Although Congress left the 
causes for which removals might be made wholly to the discretion 
of the President, there were only 73 removals in 10 administra- 
tions. Wasliington niiido 0, .John Adams 9, Jefferson 39, Madi- 
son 5, John Quinoy Adams, 2, Monroe, 9. 

In this period the rule was, that the President made removals for 
legal and moral reasons only. President Jackson, in 1829, intro- 
duced a new order of things. In one year he made 734 removals; 
some of them to punish his political enemies, some to reward his 
political friends, and some to strengthen his party. This was adopt- 
ing in its widest latitude the theory that the President could 
remove at his pleasure. The new method was borrowed from the 
politicians of ^'ew York, and Mr. Marcy, of that State, defending 
these politicians, said in the Senate: " When they are contending 
for victory, they avow the intention of enjoying the fruits of it. 
If they are defeated, they expect to retire from office. If they 
are successful, they claim as matter of right the advantages of 
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succesB. They see nothing wrong in the rule that to the victors 
belong the spoils of the enemy." 

475. The Spoils System. — President Jackson's course pro- 
duced great dissatisfaction. In 1835 a committee of the Senate, 
Mr. Calhoun chairman, said the spoils system was as perfect a 
scheme as could be devised for enlarging the power of patronage, 
destroying a love of country, and substituting a spirit of subser- 
viency ana man-worship,%ncouraging vice and discouraging virtue, 
preparing for the subversion of liberty, and the establishment of 
despotism. An attempt was made to enact a law requiring the 
President, when making nominations that would work removals, 
to state the fact in his message, and to give the reasons for which 
the removals were made. This attempt failed, and President 
Jackson went on as before. President Van Buren followed in the 
footsteps of liis predecessor. When the Whigs came into power 
in 1841, although they had vehemently denounced the preceding 
administration for introducing the spoils system, they adopted it; 
and from tliat day to this, when a change of administration has 
occurred, and especially when it has involved a change of political 
party, there have been numerous removals for personal, factional, 
or political reasons. 

AH). TiiK Army and the Navy.— The Army and the Navy 
also full within the scope of the appointing power. Unless other- 
wise ordered by law, all military and naval officers are nominated 
by the President and appointed by him, by and with the advice 
and consent of the Senate. Still, abuses of the appointing power 
have here been compartlvely infrequent. Congress enacted in 
1866: " Xo officer in the military or naval service shall, in time of, 
peace, be dismissed from service except upon, and in pursuance of 
the sentence of a court martial to that effect, or in commutation 
thereof." 

477. Civil Service Reform.— Soon after the Civil War pub- 
lic attention was drawn to the state of the civil service. The Civil 
Service Reformers, who appeared at that time, hold that the Presi- 
dent should be free to choose those officers that have to do with 
matters of public policy, such as the heads of Departments and 
their principal subordinates, from the party that has elected him; 
also that these officers should be personally acceptable to him; but 
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tbey contend that inferior officers and employees, who perform only 
routine duties, should he appointed with sole reference to fitness 
and during good behavior. They also condemn assessments of 
moneys upon office holders for party purposes. Since 1869 some 
practical reforms have been made in the civil service. ' 

In 1883 the Pendleton Act was passed, of which these are the 
principal features: There shall be competitive examinations of 
candidates in the Departments at Washington, and in Custom 
Houses and Post-Offices having 50 clerks; when a vacancy in such 
a department or office arises, it shall be filled from the four highest 
on the list of those who have passed such examinations; each State 
and Territory shall be entitled to a fair proportion of the appoint- 
ments, and no appointee shall be absolutely appointed until he has 
served a probation of six months. This act does not include any 
appointments that require the cooperation of the Senate; but 
its method has been extended by Executive authority to some 
classes of ollicers that the law does not in terms embrace. This 
is called tlie Merit System, in contradistinction to the Spoils 
System. 

478. Thk Tkni're of Officp: Act of 1807.— President John- 
son became involved in a bitter controversy with the Republican 
part}', which had elected him to power and which controlled both 
Houses (jf Conpjress. He removed many ollicers that were obnox- 
ious to him. The Senate, while in session, could partially prevent 
such removals by refusing to contirm his nominees, but it had no 
check on removals made in the recess. So (Congress passed, over 
the veto, the Tenure of Office Act, containing these provisions: 
That the President might suspend an officer in the recess of Con- 
gress; that he should report each suspension to the Senate, together 
with his reasons for making it, within twenty days after the sub- 
sequent assembling of the Senate ; that if the Senate shoidd concur 
with the President, the President might then remove the officer 
and appoint another one in the usual way; that if the Senate did 
not concur, the suspended officer should resume his duties. The 
President's disregard of this law in removing Secretary Stanton 
was the main cause of his impeachment by the House of Repre- 
sentatives. Soon after the inauguration of President Grant, in 
1869, the principal features of this law were repealed, and in 1887 
the remaining ones also. 
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4.71). The Present Rule of Removals. — lu the session 
of the Senate, the President can remove an officer by nomi- 
nating, and by and with the advice and consent of the Senate, 
appointing his successor. The appointee does not receive his 
commission, or the incumbent vacate his office, until the 
nomiuatioD has been confirmed. In the recess, the President 
can remove an officer by appointing a successor, who at once 
receives his commission and enters upon tl>e duties of the office. 
If the Senate refuses at its next session to confirm the nomi- 
nation, the President makes a second one; but in either event 
the removal ir* final and absolute. In the case of vacancies 
that occur in the recess of Congress, the procedure is the same 
as in the case of removals made in the recess. If the Senate 
fails to act upon a nomination before its final adjournment, the 
commission expires, and the President must reappoint the 
incumbent or appoint some other person. All such offices are 
vacancies in the sense of the Constitution. The power of the 
President over the civil service is therefore greater in the 
recess than in the session of the Senate. 

480. Public Ministers. — The term ministers includes 
ambassadors, envoys extraordinary, or ministers plenipoten- 
tiary, ministers-resident, commissioners, and charges d* affaires. 
The rank of a minister is determined by various considerations, 
as the rank of the power to which he is sent. The United 
States has never appointed or received an ambassador. It 
fiends envoys extraordinary, or ministers plenipotentiary, to 
the principal powers, and ministers-resident to less important 
ones. Commissioners are not now often appointed, unless to 
negotiate special treaties. The salaries of envoys range from 
$10,000 to $17,500, the latter being paid to those at London, 
Paris, Berlin, and St. Petersburg. Ministers-resident receive 
from $5,000 to $7,500. Several of the ministers are fur- 
nished with secretaries called Secretaries of Legation. 
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481. Consuls. — The functions of consuls are determined 
by treaties and by the laws of the land appointing them. 
Besides ** general watchfulness over the conynercial interests 
of their nation, and aid to their countrymen in securing their 
commercial rights," Dr. Woolsey enumerates the following 
duties belonging to them: Legalizing by their seal, for use 
within their own country, acts of judicial or other tribunals, 
and authenticating marriages, births, and deaths among their 
countrymen within their consulates; receiving the protests of 
masters of vessels, granting passports, acting as depositaries of 
ships* papers; reclaiming deserters from vessels, providing for 
destitute sailors, and discharging such as have been cruelly 
treated; acting in behalf of the owners of stranded vessels, and 
administering on personal property left within their con- 
sulates by deceased persons, when no legal representative is at 
hand. Although consuls are not ranked as ministers, they are 
sometimes charged with diplomatic duties. The President 
appoints some 30 consuls-general, and about 300 consuls and 
consular agents. A consul-general exercises a general super- 
vision over all the consuls of his government within the 
country to which he is sent. Consuls at minor posts receive 
their compensation in consular fees; those at the important 
posts receive regular salaries, ranging from $1,000 to $6,000, 
and pay the fees over to the treasury. 

482. TiiK Prksident's Relation to Forkign Affairs. — The 
Constitution empowers the President to nominate, and by and 
witli the consent of the Senate, to appoint ambassadors, other 
public ministers, and consuls. He need not wait until Congress 
shall, by law, create these offices. Still, there are two effective 
checks upon this power: The Senate must consent to the appoint- 
ment, and (^ongress must vote the salary. This power has been 
the subject of controversy between the Executive and Congress, 
as in the administrations of Presidents Jackson and Grant. In 
the latter case, General Garfield and others argued in the House 
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of Representatives that the Constitution creates diplomatic offices^ 
and that the President can appoint al many men to till them as 
he sees tit, subject, of course, to the foregoing limitations. 

(5) Miscellaneous Powers. 

Section 3. — He shall from time to tim^ give to the Congress 
information of the state of the Union, and recommend to their 
consideration such measures aji lie shall judge necessary and expe- 
dient; he may, on extraordinary occasions, convene both Houses, or 
either of tht^m, a)id, in case of disagreement between them with 
respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper; lie shall receive ambassadors and 
other jmbllc ml nistrrs ; he shall take care that ths laws be faith- 
fully executed, and shall commission all the officers of the United 
States, 

483. The President's Message. — The message deliv- 
ered at the opening of the annual session of Congress, presents 
^n outline history of the government for the year, with the 
President's views and recommendations, and is accompanied 
by the annual reports of the heads of Departments and by 
other documents collectively known as the Executive Docu- 
ments. Special messages relate to questions that make spe- 
cial sessions necessary, or that arise in the course of such 
sessions. The communications in which the President nomin- 
ates officers, and in which he gives the reasons why he refuses 
to sign bills, are also special messages. 

Presidents. Washington and Adams delivered their annual 
addresses in person to the two Houses in joint assembly. Each 
House then made a formal reply to the address. This procedure 
was in imitation of tlie ceremony attending the opening of Par- 
liament. President Jett'erson adopted the simpler expedient, 
which his successors have followed, of sending to each House a 
copy of a written message, to be read by the clerk or secretary. 
President Washington sometimes met the Senate in person to con- 
fer upon executive business; and it was the original expectation 
that the relations of the Executive and the Upper House would 
be more intimate than they have proved to be in practice. EveiL 
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now, however, one of the standing rules of the Senate contams 
this clause: "When the President of the United States shall meet 
the Senate in the Senate Chamber for the consideration of execu- 
tive business, he shall have a seat on the right of the Presiding 
Officer." 

484. Special Sessions. — Presidents John Adams, Jefferson; 
Madison, Van Buren, W. II. Harrison, Pierce, Lincoln, and Hayes 
all found it necessary to call such sessions. The Senate has often 
been called in special sesnion to transact executive business, but 
the House of Representatives has never been called alone. It is 
now the custom for a President, a few days before he retires from 
office, to issue a prcclanialiun calling the Senate together imme- 
diately following tl'.e inauguration of his successor. This gives 
the Senate an opportunity to elect a President jiro tevipore^ and 
the President an ojiportunity to nominate his cabinet and other 
officers. No President has ever had occasion to adjourn Con- 
gress. 

Parliament does not convene at a time fixed by law, or adjourn 
of its own motion. It is convened and prorogued by the Crown. 
However, the law requires that there shall he at least one session 
every year, and this commonly begins in February. The legal 
limit of a parliament is seven years, hut this is rarely reached. 
The Crown has power to dissolve, as well as to convoke and pro- 
rogue, Parliament, and this it does almost invariably before the 
legal limit has expired. In such cases, writs of election for a new 
House of Conunons must issue w'ith in forty days of the dissolu- 
tion. The average life of a parliament in this century has been 
less than four j^ears. 

485. TiiK Reception of Ministers. — The reception of 
a minister is a formal acknowledgement of the country that he 
comes from as belonging to the family of nations. This is the; 
practical effect of the President's reception, but Congress can 
no doubt reverse such recognition. No nation is obliged to 
receive as a minister any man whom another nation may choose 
to scud to it; the man himself must be an accceptable person 
(persona grata), A minister, on arriving in Washington, 
sends his papers to the State Department, and in due time it is 
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signified to him that he will or will not be received. In the 
former case, he visits the "White House accompanied by the 
Secretary of State, who introduces him to the President. He 
delivers an address to the President, and receives from him a 
reply. He thus becomes the accredited representative of his 
country to the United States. 

486. The Bight op Dismissal. — A minister may be dis- 
missed for various reasons. The two governments may no 
longer have a good understanding. Hence to send a minister 
his papers is considered equivalent to a declaration of war. 
The government to which the minister has been sent may no 
longer consider the country from which the minister comes as 
a nation. The minister may become an unacceptable person 
(persona non grata). 

President Washington dismissed M. Genet, the French minis- 
ter, in 1793, for meddling in political matters, and President Cleve- 
land dismissed Lord Sackville, in 1888, for a similar oirensc. Sev- 
eral nations have recalled ministers on the request of ours. 
France recalled M. Poussin in 1849; England, Mr. Jackson in 1809, 
and Sir John Crampton in 1850, and Kussia, M. Catacazy in 1872. 

487. To Execute the Laws and Commission Officers. 
— ^Tho Prer-ident must see that the laws are faithfully executed. 
For this purpose he is clothed with ample power. He is the 
head of the Executive Department; he appoints officers; he is 
in close relations with Congress; he is commander-in-chief of 
the army and navy, and on emergencies can call out the militia 
of all the States. There is an obvious propriety in the Ex- 
ecutive's commissioning all officers, civil, military, and naval. 
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CHAPTER XVII. 



THE EXECUTIVE DEPARTMENTS. 
Article II. 

488. The Creation of such Departments Assumed. — 
The first and second clauses of Section 2, Article 11., quoted 
above, are the only clauses of the Constitution mentioning 
such departments. They assume that they will be created, 
and by implication confer power to create them. In fact, sev- 
eral such departments existed under the Confederation. The 
number, the names, and the functions of these departments 
were wisely left to the discretion of Congress. Eight have 
been created, and their history and organization throw much 
light on the growth of the government and on the distribution 
of executive business. The heads of the Executive Depart- 
ments receive the same salary, $8,000. 

489. The Department of State. — ^The Continental 
Congress took the first steps toward the creation of such a 
department. In 1775 it created the Committee of Foreign 
Correspondence, afterward called the Committee of Foreign 
Affairs; in 1781 it established the Department of Foreign 
Affairs which, presided over first by R. R. Livingston and 
then by John Jay, transacted the foreign business of the gov- 
ernment down to 1789. In July of that year. Congress estab- 
lished a new department of the same name, but soon changed 
the name to Department of State, which it has since borne. 

The Secretary of State's duties are not very strictly defined 
by law, and cannot be. Under the direction of the President 
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he executes duties relative to correspondence, commissions, or 
instructions to or with public ministers or consuls to or from 
the United States. The originals of treaties, laws, and foreign 
correspondence, together with the seal of the United States, 
which he affixes to documents that require it, are in his custody. 
He also authenticates the President's proclamations with his 
signature. But his principal business is to conduct the foreign 
affairs of the country, under the President's direction. The 
Department of State is the first of the departments in dignity; 
and the Secretary of State, sometimes called the Premier, in 
imitation of the English Premier, is the head of the Cabinet. 

490. The Department of the Treasury. — The first 
steps leading to this department were also taken in 1775. In 
1781 a Finance Department took the place of the Board of 
Treasury, that had taken the place of the Treasury Office of 
Accounts in 1778. Robert Morris, to whose financiering the 
country owed so much, was the first Superintendent of the 
Finance Department. The present department was established 
by Congress in September, 1789. It is the most complex and 
extensive of all the Executive Departments. 

The Secretary of the Treasury cannot be a person engaged 
in trade or commerce. He proposes plans for the public rev- 
enues and credit; prescribes the form of keeping the public 
accounts; makes reports annually of the state of the National 
financies, and special reports from time to time as called upon, 
or as the exigencies of affairs require; superintends the collec- 
tion of the revenue; issues warrants upon the treasury for 
money appropriated by law for various purposes, and performs 
all such duties connected with the fiscal business of the gov- 
ernment as the law requires. 

491. Bureaus in the Treasury Department.— There are 
in the department the offices of the First and Second Comptrol- 
lers; of First, Second, Third, P'ourth, Fifth and Sixth Auditors; 
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of the Treasurer, Register, Commissioner of Customs, Comp- 
troller of the Currency, Commissioner of Internal Revenue, 
and Directors of Statistics, of the Mint, and Bureau of Engraving 
and Printing. In the offices of the Auditors the accounts of the 
different branches of the public service are audited; as the 
accounts of the Kavy Department in that of the Fourth Auditor, 
and the accounts of the War Department in that of the Third 
Auditor; the Comptrollers examine the accounts that the Auditors 
have passed upon, and certify them to the Register. The Register 
keeps all accounts of receipts and expenditures, and maybe called 
the book-keeper of the government. The Treasurer receives and 
keeps the moneys of the United States, and pays them out on war- 
rants drawn by the proper officers. The Commissioner of Cus- 
toms looks after the customs, the Comptroller of the Currency, 
after the circulation of the National Banks; the Commissioner of 
the Internal Revenue supervises that branch of the National ser- 
vice; while the duties of the Directors of the Bureaus of Statistics 
and of Engraving and Printing, and of the Mint, are sufficiently 
indicated by their titles. 

492. The Department of War. — This Department, like 
those of the State and Treasury, antedates the Constitu- 
tion. The present department dates from August 7, 1789. 
The Secretary of War has charge of military affairs, under 
the President; has the custody of all army records, the super- 
intendence of purchases of military supplies, the direction of 
army transportation, the distribution of stores, the oversight 
of the signal service, the improvement of rivers and harbors^ 
and the supply of arms and munitions of war. 

The Department contains ten bureaus, the names of which 
indicate the duties of their heads, viz: The offices of the Adjutant, 
Quartermaster, Commissary, Paymaster, and Surgeon— General; 
the offices of the Chief-of-Engineers, the Ordinance Office, the 
Signal Office, the Bureau of [Military Justice. The Military 
Academy at West Point, established in 1802, is also under the con- 
trol of the War Department. 

« 

493. The Department of Justice. — The Office of the 
Attorney-General was established in 1789, and was reorganized 
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as the Department of Justice in 1870. The Attorney -General 
is the responsible law-adviser of the President and the heads of 
the Executive Departments. 

The law provides that no head of a department shall employ 
attorneys or counsel at the expense of the United States, but that 
when in need of counsel or advice such head shall call upon the 
Department of Justice to attend to the same. The officers of the 
department must pass upon all titles to land purchased by the 
government for forts or public buildings. They must also prose- 
cute or defend all suits in the Supreme Court, or Court of Claims, 
to which the United States is a party. Besides the Attorney- 
General, the officers of the department are the Solicitor-Greneral, 
four Assistant Attorneys-General, two Solicitors of the Treasury, 
a Solicitor of Internal Revenue, a Naval Solicitor, and an Exam- 
iner of Claims for the Department of State. The District Attor- 
neys of the several judicial districts are also subject to the direc- 
tion of the head of the Department of Justice. 

494. Tub Post Office Department. — The Post Office 
Department is the oldest Executive Department of the gov- 
ernment. In July, 1775, nearly a year before independence 
was declared, the Continental Congress created a general post 
office, and chose Dr. Franklin Postmaster-General. The 
Articles of Confederation entrusted the establishing and regu- 
lating of the post office from one State to another throughout 
the United States to Congress. On the organization of the 
new government, in 1789, the post office was simply continued; 
and it was not until 1794 that Congress created the present 
department. Its head is the Postmaster-General, who con- 
trols a larger patronage than any other executive officer of the 

government. 

The operations of the department are adequately shown by 
their distribution among the three Assistant Postmasters-Gen- 
eral. 

The First ^5M«ton^ .-—Appointment of postmasters; establish- 
ment or removal of post offices; adjustment of salaries; the free- 
delivery or letter-carrier system in cities; commissions^ bowd&> 
18 
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etc., of postmasters and distribution of official blanks, letter- 
balances, etc., to post offices. 

TTie Second Asifistant ;— The supervision of all contracts for 
carrying the mails; fixing frequency, conveyance, and times on all 
mail routes; advertisements; the inspection of carrying and deliv- 
ery service, mail failures, etc., and the issuing of mail locks and 
keys, and mail bags. 

The Third Assistant has charge of the financial business^ 
involving receiving and issuing drafts; issuing cf postage stamps, 
envelopes, and postal cards; the correspondence cf the registered- 
letter system, amd the examination and return to the writers of 
dead letters. 

495. Department of the Navy. — Under the Confeder- 
ation, the management of the navy was given to the War 
Office, which also controlled it for some time under the Con- 
stitution. Congress created the present department April 30, 
1798. The Secretary of the Navy is required to execute such 
orders as he shall receive from the President relative to the 
procurement of naval materials, and the construction, arma- 
ment, equipment, and employment of vessels of war, and all 
other matters connected with the navy. 

The bureaus are: Yards and Docks; Equipment and Recruit- 
ing; Navigation; Ordinance; Medicine and Surgery; Provisions 
and Clothing; Steam Engineering; Construction and Repairs. The 
T'nited States Naval Academy, located at Annapolis, Maryland, 
established in 1846, is also under tlie control of the Navy Depart- 
ment. 

49(). The Department of the Interior. — An act of Con- 
gress approved March 3, 1849, established this department. It 
is made up mainly of various offices that had before belonged to 
otlier dej)artraents, and is less homogeneous than the others. 
The Patent Office and the Census Office had belonged to the 
State Department; the Laud Office, to tlie Treasury Depart- 
meni; the Pension Office, to the War and Navy Departments; 
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the Office of Indian Affairs, to the War Department; while the 
President himself had had charge of the Public Buildings. 
The heads of these several offices are all styled Commissioners, 
except the head of the Land Office, who is called the Surveyor- 
General, and the Superintendent of the Census. In 1867 a 
Department of Education was created; but the next year it 
was abolished, and a bureau styled the Office of Education 
was established in the Interior Department. The head of 
this office is the Commissioner of Education. The principal 
duty of the Commissioner is, to collect facts and statistics in 
regard to education and schools, and to report annually 
the results of his investigations, together with such views 
and recommendations as will subserve the interests of edu* 
cation. 

497. The Department of Agricultube. — A Depart- 
ment of Agriculture, so called, was established at Washington 
in 1862. It was neither an Executive Department nor a 
bureau in such department. It was like the Department of 
Education as originally created. The law creating this 
department declares that its general design and duties ''shall 
be to diffuse among the people of the United States useful 
information on subjects connected with agriculture in the most 
general and comprehensive sense of that term, and to procure, 
propagate, and distribute among the people new and valuable 
seeds and plants.*' It was put under the charge of a Commis- 
sioner of Agriculture. In 1889 Congress made this depart- 
ment one of the Executive Departments, under the supervision 
and control of a Secretary of Agriculture, but without mater- 
ially changing its functions. 

498. Thb Cabinet. — The heads of these eight departments 
are popularly called the Cabinet. The name is not found vcl*^^ 
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Constitution or laws, nor is the Cabinet itself in any way a l^al 
body. The law creates tlie departments, defines the duties of 
their heads, and the Constitution empowers the President to 
require their opinions in writing concerning all subjects relating 
to the duties of their several offices. The frequent meeting of 
these officers as a council, under the presidency of the President, 
to discuss executive business, is conducive to unity and strength 
of administration; but such meetings, and the idea that these 
exeoutive officers constitute a cabinet, rest wholly upon usage. 
Wiashington called these heads together for this purpose, and the 
precedent thus set, which he borrowed from England, has been 
since followed. Still, the Cabinet, as such, has no legal duties to 
perform. The President defers more or less to its advice, but is 
not obliged to follow it in any particular. The Constitution holds 
him, and not his advisers, responsible for the performance of the 
executive business of the government. At the same time, the 
heads of departments are made responsible to the country so far 
as their duties are detined by law. At first the Cabinet consisted 
of the Secretaries of State, of the Treasury, and of War, and the 
Attorney-General. The Postmaster-General did not become a 
member until the administration of General Jackson. The Secre- 
taries of the Navy, of the Interior, and of Agriculture became 
members on the creation of their respective departments. 

No official record is made of the proceedings of the Cabinet, 
as its conclusions are recommendatory only. Neitlier is the Pre- 
sident's office an office of record; all executive records are kept in 
the several departments through whose heads the executive busi- 
ness is transacted. 

499. The Executivk Responsibility. — Various efforts were 
made in the Federal Convention to distribute executive power and 
responsibility. One was the proposition already considered to 
constitute a plural executive. Another was that the President 
should have a privy council, consisting of the President of the 
Senate, the Speaker of the House of Representatives, the Chief 
Justice, and the heads of the Executive Departments, whose duty 
i^ should be to advise him in such matters respecting the execu- 
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tion of his office as he should think proper to lay before them, but 
their advice should not be binding, nor etf ect his responsibility for 
the measures that he should adopt. The Virginia plan proposed 
that the Executive and a convenient number of the Judiciary 
should compose a council of revision, to examine every act of 
Congress before it took effect, and that the dissent of the said 
council should amount to a rejection unless the act were again 
rassed. Happily, these propodtions all failed. 



CHAPTER XVIIi: 



VESTING THB JUDICIAL POWER. 
Articxe III. 

500. The Period op the Confedebation. — Article IX. of the 
Confederation made Congress the court of last resort on appeal 
in all disputes and differences between two or more States con* 
corning boundary, jorisdiction, or any other cause whatever. The 
same article also gave Congress authority to establish courts for 
the trial of piracies and felonies committed on the high seas, and 
courts for reviewing and determining finally all cases of captures. 
Congress acted in the first capacity on one or more occasions, and 
also organized courts such as the second provision called for. But 
neither Congress nor these courts had the power to execute their 
judicial judgments when they were questioned. The State courts 
even construed the Articles of Confederation. Evils both numer- 
ous and serious resulted from this state of things. Hence it was 
natural that all the plans of government laid before the Conven- 
tion proposed a Judicial department of equal rank and dignity 
with the Legislative and Executive departments. 

Section l.—The Judicial poioer of the United States shall he 
vested in one Supreme Court, and in such inferior courts as the 
Congress may from time to time ordain and establish, Tlie judges f 
both of the Supreme and inferior courts^ shall hold their offices 
during good behavior, and shall, at stated times, receive for their 
services a compensation tohich ihaM not be diminish^ during 
their continuance in office, 

501. The Judiciary Act of 1789. — ^The CJonstitution 
itself created the Judicial department of the Government. It 
said there should be one Supreme Court, and defined its juris- 
diction. But the creation of inferior courts, and all matters 
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of detail in regard to the Supreme Court, it left to the discre- 
tion of Congress. Congress gave these provisions effect by 
enacting the Judiciary Act, approved by President Washing- 
ton September 24, 1789. This act has undergone minor 
changes, but in its essential features it still stands, a monu- 
ment to the genius of Oliver Ellsworth, of Connecticut, after- 
wards Chief Justice, who drew the bill, and to the Congress 
of 1789. 

502. Provisions of the Judiciary Act. — ^This act pro- 
vided that the Supreme Court should consist of five Associate 
Justices in addition to the Chief Justice, and that it should 
hold two sessions annually at the seat of government. It pro- 
vided for District Courts to be held by District Judges, to sit 
four times a year, each district to consist of a State or some 
defined portion of a State. This act also created three Circuit 
Courts, each one to sit twice a year in each of the several dis- 
tricts composing it, and to consist, when fully organized, of 
two Justices of the Supreme Court and of the District Judge 
for the district where the court sat. It also created the office 
of Attorney- Genera] and a marshal in every judicial district. 

503. The Present Organization of the Original 
Courts. — At first the Supreme Court consisted of the Chief 
Justice and five Associate Justices; in 1807 the number of 
Associates was increased to six; in 1837 to eight; in 1863 to 
nine; in 1866 Congress enacted that no more vacancies should 
be filled until the number was reduced to six; and then, in 
1869, the number was made eight again. The Court holds 
one regular session a year at Washington, beginning the 
second Monday of October. 

The admission of new States, the growth of population, and 
the consequent increase of business has multiplied the number 
of District Courts until there are now sixty- seven. The times 
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and places of holding these courts are r^ulated by law. The 
rule is to hold two terms a year. 

At firbt there were no Circuit Judges so called; the Circuit 
Courts were held by the Supreme and District Judges. Con* 
gross, in 1801, created sixteen Circuit Judgeships, but the 
next year it repealed the act and legislated the judges out of 
office. In 1869 Congress created nine Circuit Judgeships, one 
each for the nine circuits; in 1887 it created an additional one 
for the second circuit; and in 1891 an additional one for each 
circuit, thus making nineteen in all. The Circuit Courts are 
held in the several districts of the several circuits by the Cir- 
cuit Justice, as the Supreme Justice assigned to the circuit is 
called, or by the Circuit Judge, or by the District Judge of the 
district sitting alone, or by any two of the said judges sitting 
together. The Circuit Justice must visit each district at least 
once in two years. The sessions of these courts are held at 
stated times iixcd by law, and at special times fixed by the 
judges. There must be at least one session in each district 
each year. 

604. The Circuits, Etc. — First Circuit, four districts and four 
judges, consists of Maine, Massachusetts, New Hampshire, and 
Rhode Island. The Second Circuit, live districts and five judges, 
of Connecticut, New York , and Vermont. The Third Circuit, four 
districts and four judges, of Delaware, New Jersey, and Pennsyl- 
vania. The Fourth Circuit, seven districts and seven judges, of 
Maryland, North Carolina, South Carolina, Virginia, and West 
Virginia. The Fifth Circuit, fourteen districts and twelve judges, 
of Ala])ama, Florida, Georgia, Louisiana, Mississippi, and Texas. 
The Sixth Circuit, eight districts and seven judges, of Kentucky, 
Michigan, Ohio, and Tennessee. The Seventh Circuit, five dis- 
tricts and five judges, of Illinois, Indiana, and Wisconsin. The 
Eighth Circuit, thirteen districts and thirteen judges, of Arkansas, 
Coloriuio, Iowa, Kansas, Minnesota, Missouri, Nebraska, North 
Dakota, Soutli Dakota, and Wyoming. The Ninth Circuit, seven 
districts and seven judges, of California, Idaho, Montana, Nevada, 
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Oregon, and Washington. Nine circuits, nineteen Circuit Judges, 
sixty -seyen districts, and sixty-four District Judges. Each district 
has also its own district-attorney, clerk, and marshal. 

505. The Judge's Tenure of Office. — ^This is during 
good behavior. There is no legal way of ousting a judge but 
by conviction of impeachment, and hence no other way of 
showing that his behavior is bad. If a judge becomes mentally 
incompetent to perform his duties, he can be removed from the 
bench only by impeachment. 

506. Reasons for the Tenure. — Nothing is more 
important to the judiciary of a country than the independence 
of the judges. The United States judges are rendered inde- 
pendent of the people by vesting their appointments in the 
President and Senate, and independent of the appointing power 
by making the tenure good behavior. If they were elected, 
they might court popular favor to secure re-elections; if they 
were appointed for limited terms, as four or six years, they 
might court the President and the Senate to secure reappoint- 
ments on the expiration of their terms. The Constitution 
gives the President and the Vice-President, Senators and Repre- 
sentatives fixed terms; but these all have political power, 
which is far more liable to abuse than judicial power. All the 
plans laid before the Federal Convention contemplated good 
behavior as the judicial term. 

507. The Compensation of the Judges. — ^This cannot 
be diminished during their continuanoe in office. If Con- 
gress could diminish it, the judges would be dependent on 
that body and the independence of the Judiciary would be 

destroyed. 

"The Federalist" very justly observes: " In the general course 
of human nature, a power over a man's subsistence amounts to a 
power over his will." Congress may reduce the salaries prospect- 
ively, although it has never done so, but the reduction can take 
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effect only on the appointment of new judges. The judge's 
salary, however, may be raised after his appointment. The Pre- 
sident's salar}' can neither be increased nor diminished during his 
term of office; but there is no reason for the first restriction in the 
case of the j udges, since they have nothing to do with making 
laws and fixing salaries, as the President has. Wlien the Circuit 
Judges were legislated out of office in 1802, the constitutionality 
of the act was denied; and it is held now by many authorities that 
it was at least unconstitutional to refuse them their salaries. 

At first, the Chief Justice received a salary of $4,000, the 
Associate Justices of $3,500, and the District Judges of $1,000 to 
H,800« Since 1872 the salaries have been: the Chief Justice, $10,- 
500; the Associates, $10,000; the Cntsuit Judges, $6,000; the District 
Judges, $3,500 to $5,000. An act approved April 10, 1869, proYides 
that any judge who has held his commission ten years, and attained 
the age of seventy years, may resign his office and continue to 
draw his salary during life. 



CHAPTER XIX. 



THE EXTENT OF THE JUDICIAL POWEK. 

Article III. 

Section 2, Clause L—The judicial power shall extend to all 
oases in law and equity arising under this Constitution^ the laws 
of t?ie United States, and treaties made, or which shall be made, 
under their authority ; to all cases affecting ambassadors, other 
public minister's, and consuls; to all cases of admiralty and mari- 
time Jurisdiction; to controversies to which the United States 
sTiallbe a party ; to controversies betiveen two or more States; 
between a State and citizens of another State; between citizens qf 
different States; between citizens of the same State claiming lands 
under grants of different States; and between a State, or the citi- 
zens thereof, and foreign states, citizens, or stibjects, 

508. Cases. — A case, within the meaning of the Consti- 
tution, is a subject on which the judicial power is capable of 
acting, and which has been submitted to it in the manner 
required by law. The judicial power extends to such cases, 
and to nothing else. The powers of the National courts are 
very great, but until a case comes before them they have no 
power whatever. 

Some of the States have had Councils of Bevision, consiating- 
of the superior judges and other officers, charged with reviewing 
the enactments of the legislature as soon as passed, and setting 
aside such as were deemed unconstitutional. Such a proposition 
was made in 1787, but the Federal Convention wisely limited the 
judges to hearing and determining cases. 

509. Law and Equity. — ^The judicial power extends to 
all cases in law and equity arising, etc. This language refers 
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to the two different modes of proceeding in the courts of com« 
mon law and the courts of equity, recognized in the English 
system of jurisprudence. 

In vindicating the equity jurisdiction of the National courts, 
Mr. Hamilton says in ** The Federalist: " ** It is the peculiar pro- 
vince, for instance, of a court of equity to relieve against what are 
called hard bargains. These are contracts, in which, though there 
may have been no direct fraud or deceit, sufficient to invalidate 
them in a court of law, yet there may have been some undue and 
unconscionable advantage taken of the necessities or misfortunes 
of one of the parties, which a court of equity would not tolerate. 
In such cases, where foreigners were concerned on either side, it 
■would be impossible for the Federal judicatories to do justice 
without an equitable, as well as a legal jurisdiction. Agreements 
to convey lands claimed under the grants of different States, may 
afford another example of the necessity of an equitable jurisdic- 
tion in the Federal courts." ^ 

510. The Constitution, the Laws, and the Treaties. 
— The judicial power extends to all cases in law and equity 
arising under the Constitution, laws, and the treaties of the 
United States. This makes it the duty of the judges to inter- 
pret and to construe these three great divisions of the law. 
The need of a judiciary having this wude jurisdiction hardly 
needs to be argued. 

Hamilton wrote in *^ The Federalist," that ** thirteen inde- 
pendent courts of final jurisdiction over the same causes [still 
more forty-four] arising upon the same laws, is a hydra in govern- 
ment from which nothing but contradiction and confusion can 
proceed." 

*'The judges dechiro the law, tiiey do not make it," says 
Chief Justico Marshall; "the judicial power has no will in any 
case, .ludicial power as contra-distinguished from the power of 
the law has no existence: courts are the mere instruments of the 
law, and can will nothing." 

511. Classes of Cases. — The Constitution now proceeds 
to classify the cases to which the judicial power extends, as fol- 
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lows: (1) Gases affecting ambassadors, other public minis* 
ters, and consuls; (2) Gases of admiralty and maritime juris- 
prudence; (3) Controversies to which the United States shall 
be a party; (4) Controversies between two or more States; (5) 
Controversies between a State and citizens of another State; 
(6) Controversies between citizens of different States; (7) Con- 
troversies between citizens of the s^me State claiming lands 
under grants of different States; (8) Controversies between a 
State, or the citizens thertof, and foreign states, citizens, or 
subjects. 

The propriety of extending the National judicial power to 
these classes of cases is easily apparent in nearly every instance. 

Ministers are the accredited agents of foreign govern- 
ments to our own; and the extension of the State judicial power 
to cases affecting them would at once lead to troublesome compli- 
cations. Foreign powers hold the United States responsible for 
the treatment of their representatives, not the States. It is as 
clear that the Federal courts should have exclusive jurisdiction in 
admiralty, or maritime jurisprudence, as that Congress should 
have exclusive power to legislate concerning commerce. The 
United States could not, with either safety or dignity, become a 
party to a suit in any but its own tribunals; while the same tribu- 
nals, free from local jealousy and contention, and conducted In a 
National spirit, are the fittest ones in the world to adjudicate con- 
troversies between States, between citizens of different States, 
between, citizens of the same State claiming lands under grants of 
different States, and between a State, or the citizens thereof, and 
foreign states, citizens, or subjects. 

The language " to all cases affecting ambassadors," etc., has 
been the subject of judicial construction. The Supreme Court has 
decided, for example, that an indictment for an assault upon a 
public minister is not such a case within the meaning of the 
Constitution. ^ 

512. Chisholm i'. Georgia. — ^The fifth of the above 
provisions extended the judicial power to controversies between 
a State and citizens of another State ; while the eighth extended 
it to controversies between States and foreign citizens or sub- 

iThe U. S. V. Ortega, 11 Wheaton, 467. 
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jects. It seems to have been assumed while the Constitution 
was in course of ratification, that these provisions related only 
to suits brought by the States, and did not authorize suits by 
such parties against them; or, at the utmost, that the States 
should not be made defendants in suits against their will. Ere 
long, however, such citizens and subjects began to bring 
actions against States. Immediately the States, or rather 
some of them, took the alarm. It was not consonant with the 
ideas then current that States should be brought before a legal 
tribunal by a private individual, whether an American or a 
foreigner. The sole question was whether such suits were 
authorized by the Constitution. This question was brought to 
an issue in the celebrated case of Chisholm v, Georgia, decided 
by the Supreme Court in 1793.* Delivering the judgment of 
the Court, Chief Justice Jay answered the question emphati- 
cally in the affirmative. 

513. Amendment XL — This decision, the correctness of 
which is now universally admitted, at once increased the alarm 
of the States. The result was that Congress proposed, and a 
sufficient number of States ratified, the following amendment, 
which took effect in 1798: 

The judicial power of the United States shall not he construed 
to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States^ by citizens of another State, or by 
citizens or suljects of any foreign state. 

This amendment made such actions as that of Chisholm v. 
Greorgia impossible. A State may still be sued by another State 
or by a foreign state, but not by its citizens or subjects. For 
otlier reasons than that it led to this amendment, this case is a 
celebrated one. The decision went to the heart of the question of 
State sovereignty; it was the first of a series of decisions that 
fully asserted the supremacy of the National Constitution over 
the States. 

1 2 Dallas, 419. 



CHAPTER XX. 



THE JURISDICTION OF THE SEVERAL COURTS. 

Article III. 

Section 2, Clause 2. — In all causes affecting ambassadorSy other 
public ministers, and consuls^ and those in which a State shall be 
a party, the Supreme Court shall have original jurisdiction. In 
all t?ie other cases btfore mentioned, the Supreme Court shall have 
appellate Jurisdiction, both as to law and fa^t, with such excep- 
tions and under such regulations as the Congress shall make. 

514. Kinds of Jurisdiction. — A court has original jur- 
isdiction of a case when the case may begin in that court; 
appellate jurisdiction, when a case begun in some lower court 
may be brought before it for review by some process provided 
by law. Such processes are two in number, appeal and writ of 
error. 

A court has exclusive jurisdiction of a case when no other 
court can take cognizance of it, or administer a particular 
remedy with reference to it. Two or more courts have con- 
current jurisdiction of a case when it may be tried in either 
of them at the will of the suitor. 

515. The Original Jurisdiction of the Supreme 
Court. — This includes cases affecting ambassadors, other 
public ministers, and consuls, and cases to which a State is a 
party. The Judiciary Act of 1789 gave the Court a wider 
original jurisdiction than the Constitution had conferred, but 
the Court decided in 1803 * that Congress had no such power, 
and that the provision was unconstitutional. On the other 

iMarbury v, Madison, i Cranch, 137. 
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handy Congress has divided the original jurisdictiim of the 
Supreme Court with inferior courts, and such legislation the 
Court has sustained. Chief Justice Waite discusses the sub- 
ject at length in one of his decisions, and reaches the conclu- 
sion that it rests with Congress to say to what extent it shall 
grant to the inferior courts jurisdiction in cases where the 
Constitution vests original jurisdiction in the Supreme Court.* 
The substance of these decisions is, that Congress cannot enlarge 
the original jurisdiction of the Court, but may divide it with 
inferior courts. 

516. Its Appellate Jurisdictioh. — Subject to the 
regulation of Congress, this is co-extensive, both as to law and 
fact, with the jurisdiction of the inferior National courts and 
with the State courts in respect to Federal questions. Ap- 
peals or writs of error may be taken, under certain prescribed 
limitations, from the District and the Circuit Courts in cases 
involving the following questions: the jurisdiction of the 
court; prize cases; capital or otherwise infamous crimes; the 
construction or application of the National Constitution; the 
constitutionality of a law of Congress or the validity or con- 
struction of a treaty, and the conformability of a State law to 
the National Constitution. Appeals also lie to the Supreme 
Court from the Supreme Courts of the Territories. 

The Constitution is silent concerning appeals from the State 
courts; but Clause 2, Article VI., makes the Constitution and the 
laws of the United States enacted in pursuance thereof, and all 
treaties made under the authority of the United States, the 
supreme law of the land, and the judges in every State are bound 
thereby, anything in the Constitution or laws of any State to the 
contrary notwithj^tanding. In pursuance of this clause. Congress 
provided, in the twenty-tifth section of the Judiciary Act, for the 
appeal to the Supremo Court of all final decisions and decrees of 
State courts infringing: upon the validity of the National Consti- 

1 Ames v. Kansas. Ill V. S., 44i>. 
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totkm, Iaws, and treaties. Some of the States, and notably Vir- 
ginia, denied absolutely that the Constitution conferred any such 
power, but the Supreme Court strongly affirmed it in one decision 
after another, and its existence is now uniTersally admitted. 
Congress has also xnrovided for the removal from the State courts 
to the National courts of cases involving questions drawing into 
construction the Constitution, laws, and treaties of the United 
States. Exercising these powers, the Supreme Court has set aside 
State laws as unconstitutional fmi more frequently than National 
laws. 

517. The Circuit Courts. — These are courts of both 
civil and criminal jurisdiction. In civil matters, they have 
original jurisdiction in cases where the matter in dispute 
exceeds $5,000, exclusive of costs, in copy-right* cases, in 
patent-right cases, and in many others. 

In criminal cases they have an original jurisdiction, and in 
capital cases an exclusive one. They aLso have an appellate 
jurisdiction in respect to certain cases decided in the District 
Courts. 

518. The Circuit Courts of AppEAxa — Au Act ap- 
proved March 3, 1891, provided for the appointment of an 
additional Circuit Judge in each circuit, and created in each 
circuit a Circuit Court of Appeals, to consist of three judges, 
of whom two constitute a quorum. The judges of the Supreme 
Court, the Circuit Judges, and the several District Judges 
are competent to sit as judges of this Court within their 
respective circuits; the District judges to sit, however, only 
in the case of the absence of the Judge of the Supreme Court 
assigned to the circuit, or one or both of the Circuit Judges. 
These Courts hold a terra once a year in the several circuits, 
in certain designated places: In the first circuit, Boston; in 
the second, New York; in the third, Philadelphia; in the 
fourth, Richmond; in the fifth, New Orleans; in the sixth, 

Cincinnati; in the seventh, Chicago; in the eighth, Saint 
19 
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Louis; in the ninth, San Francisco; and in such other places 
in the several circuits as the law may from time to time 
designate. 

As its name implies, this is exclusively a court of appeals. 
It can review, on appeal or writ of error, the final decisions of 
the District and Circuit Courts in all cases other than those 
that are directly reviewable by the Supreme Court, and its 
decisions are final in several classes of cases, as in patent, 
revenue, criminal, and admiralty cases. This court was 
organized to relieve the Supreme Court of a part of its over- 
grown business. 

519. The District Courts. — The District Courts have 
a limited range of jurisdiction in civil cases. Mention may be 
made especially of cases in admiralty. They also have juris- 
diction of crimes and offenses under the laws of the United 
States, committed within their several districts, or upon the 
high seas. 

520. The Court op Claims. — ^No sovereign state can be 
sued without its own permission. If it could be sued in the 
tribunals of another state, it would not be sovereign; and if in 
its own tribunals, that would be an implication that it was 
unwilling to do justice without coercion. Formerly, persons 
having claims against the United States that they could not 
adjust through the Executive Departments, had no redress but 
to petition Congress for relief. This method caused much 
delay and injustice, as well as imposed burdensome duties upon 
Senators and Representatives in investigating cases. So Con- 
gress, in 1855, created the Court of Claims to adjudicate cer- 
tain classes of claims against the United States. Since then, 
however. Congress has given a limited jurisdiction over such 
cases to the District and Circuit Courts. The Court of Claims 
consists of a Chief Justice and four Judges, who receive 
salaries of $4«500. 
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521. The Concubbent Jurisdiction of State and National 
Ck)URTs. — ^The [Constitution does not in terms, or by necessary 
implication, exclude the State courts from the judicial jurisdiction 
that it bounds, save in the cases of ministers and consuls and in 
cases to which a State is a party. The subject was left to the dis- 
cretion of Congress. Congress has given the National courts 
exclusive jurisdiction in certain classes of cases, such as in patent 
rights and admiralty, but within certain limits it grants to the 
State courts a civil jurisdiction concurrent with that of the 
National courts. This is permitted and not vested; for the 
Supreme court has decided that " Congress cannot vest any por- 
tion of the judicial power of the United States, except in courts 
ordained and established by itself." In a large range of legal 
business, therefore, the suitor may appeal to the State or the 
National courts, as he sees fit; the ultimate authority, of course, 
residing in the latter. Some oii'enses against the National laws 
may be prosecuted in the State courts, as offenses against the 
postal laws. 

522. The Courts of the District of CJolumbla. — ^The 
Supreme Court of the District of Columbia consists of a Chief 
Justice and five Associate Justices. Any of these judges may 
hold a District Court for the District, with powers similar to 
those that belong to the District Judges. 

523. The Territorial Courts. — ^The constitutional pro- 
visions relating to the judiciary apply to the States only; but 
Congress, in the exercise of its territorial authority, has created 
both District Courts and Supreme Courts for the Territories. 
But these are not constitutional courts. The Judges are 
appointed by the President and Senate, usually for four years, 
and are paid from the National treasury. 



CHAPTER XXI. 



TRIAL BY JUEY. 
Article III. — Amendments. 

Section 2, Clause 3.— -The trial of all crimes^ except in cases of 
impeachment, shall be by jury ; and such trial shall be Jield in the 
State where the said crimes shall have been committed; but wJien 
not committed within any State, the trial shall be at such place 
or places cw the Congress may by law have directed. 

Amendment V. — No person shall be Tield to answer for a cap- 
ital, or otherwise infamous crime, unless on a presentment or 
indictment of a grand jury, except in cases arising in the land or 
naval forces, or in the militia tchen in actual service in time of 
war or public danger; nor shall any person be subject for the 
same offense to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a vritness against himself, 
nor be deprived of life, liberty, or property, urithout du^ process qf 
law; nor shall private property be taken for public use without 
just compensation. 

Amendment VI. — In all criminal prosecutions, the a^xused 
shall enjoy the right to a speedy and public trial, by an impar^ 
tial jury of the State and district wherein the crime shall have 
been committed, which district shall have been previously ascer- 
tained by law, and to be informed of the nature and cause of the 
accusation ; to be confronted with the uritnesses against him ; to 
have comjnilsory process for obtaining witnesses in his favor, and 
to have the assistance of counsel for his defence. 

Amendment VII. — In suits at common law, where the valu£ 
in controversy shall exceed twenty dollars, the Hght of trial by 
jury shall be preserted, and no fact tried by a jury shallbe other- 
wise re-examined in any court of the United States, than accord- 
ing to the rules of the common law. 
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Amendment VIII. — Excessive hail shall not he required^ nor 
excessive fines imposed^ nor cruel and unusual punishments in- 
flicted. 

Amendment XIV. — No State sTiall make or enforce any law 
which shall abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any person of life, 
liberty, or property, witTiout due process of law; nor deny to any 
person within its jurisdiction the eqtuil protection of the latos, 

524. Trial by Jury. — ^Trial by jury, especially in 
criminal cases, has for centuries been one of the most jealously 
guarded rights of the English* speaking people . Magna Gharta, 
granted by King John in 1215, declared: '* No freeman shall 
be taken, or imprisoned, dissiezed, or outlawed, or banished, or 
any way injured; nor will we pass upon, nor send upon him, 
unless by the legal judgment of his peers, or by the law of the 
land." This means that no man should be condemned in any 
of the king's courts, unless first tried by his peers. In Eng- 
land trial by one's peers means trial by his equals, as a peer 
by peers; in the United States it means a trial by impartial 
men. In the National courts, the right of trial by jury is pre- 
served in all criminal cases, and in all civil cases when the 
amount in controversy is more than twenty dollars. A trial 
jury consists of twelve men, and in the National courts, and in 
most of the State courts, a verdict requires unanimity. Im- 
peachment has been discussed in another place. 

525. The Place of Trial. — To save trouble and expense 
to the defendant, as well as to the prosecution, it is provided 
that criminal cases must be tried in the State and judicial dis- 
trict where the crime is committed. There the witnesses are 
likely to be found. The original rule required the holding of a 
court having criminal jurisdiction in every State, and suggested 
the State as the territorial unit of the District Courts. Amend- 
ment VI. makes the place of trial still more definite: it must be 
within a judicial district previously determined by law. Crimes 
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committed in the District of Columbia are tried in that Dis- 
trict; crimes committed in the organized Territories, in the 
Territories where they are committed. The rule governing 
other crimes is thus defined bj law: "The trial of all 
offenses committed upon the high seas or elsewhere, out of 
the jurisdiction of anj particular State or district, shall be 
in the district where the offender is found, or into which he is 
first brought." 

526. The Right to a Speedy Trial, Etc. — In former 
times the postponment or denial of trial iu criminal cases was 
a great abuse. Innocent men were often imprisoned, and then 
denied an opportunity to vindicate themselves. Their trials 
were often secret, and at a distance from the prisoner's resi- 
dence, thus cutting him off from the public knowledge and the 
sympathy of his friends. Such abuses of power are precluded 
by the above provisions. 

527. The Grand Jury. — ^There are two juries known to 
the law, the grand jury and the petit jury. The first indicts 
the accused, the second tries him. A grand jury consist of 
any number of men, from fifteen to twenty-three. On the 
empaneling of a grand jury, the judge charges it to inquire 
into all offenses against the laws of the United States com« 
mitted in the district, and to report its findings. It sits in 
secret, and twelve members must concur in any presentment or 
indictment that it finds. It must first decide that a crime has 
been committed, and then that there is or is not sufficient tes- 
timony against the accused to justify a formal trial. Mani- 
festly, this deliberate mode of procedure applied to cases aris- 
ing in the army and navy in times of war and public danger 
would be destructive of military discipline; and so the Consti- 
tution leaves the way here open for the more summary pro- 
cesses of military courts. 
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628. Presentment and Indictment. — A presentment is 
an accusation by a grand jury charging an offense based upon 
their own knowledge, or upon evidence before them, and is 
not made at the suit of the government. An indictment is 
formally drawn up by a prosecuting officer of the government 
and laid before the jury with the evidence. If the members of 
the jury think the evidence such as to warrant a prosecution of 
the case, they endorse on the back of the paper ** a true bill," 
or ** found;*' but if they think the accusation groundless, they 
** throw the bill out," or endorse it ** not a true bill," or "not 
found." If the jury presents a person, he must then be regu* 
larly indicted before be can be put on triaL If a bill is not 
found the accused goes free, but he may be indicted by a 
second grand jury. 

529. Put in Jeopardy op Lip«: or Limb. — ^This is a 
common law phrase meaning put on trial for some criminal 
offense. A person once tried for an offense and acquitted can- 
not be put on trial the second time for the same offense. This 
is one of the great bulwarks of personal liberty. Without it, 
government might subject the citizen or subject to constant 
persecution, or a man's enemies might subject him to constant 
annoyance. 

530. No Man Compelled to be a Witness Against 
Himself. — ^This is also one of the great legal bulwarks of 
English liberty. In former times, it was common to convict 
criminals, and especially slaves or other despicable persons, on 
their own testimony, extorted by some brutal mode of examin- 
ation. Men were racked, or otherwise put to the torture, and 
confession was thus forced from them. In justification of this 
method, it was held that a man conscious of guilt would make 
a plain confession. * * As if, ' ' says Justice Story, * *a man's inno- 
cense were to be tried by the hardness of his constitution, and 
his guilt by the sensibility of his nerves." In some countries 
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accused persons are still compelled to give evidence against 
themselves. 

531. Taking Private Pkopbrty for Public Use. — 
The justness of the rule in regard to this subject is too obvious 
for extended remark. If the government wants land for a 
custom house or an arsenal, it can have it. What is called 
eniment domain, or the right of the public to use private 
property for public use, gives it power to take it. But it must 
make just compensation. If the government and the owner 
of the property cannot agree upon a price, the government 
condemns the land, and a jury is empanneled to assess the 
damages. 

532. The Common Law. — The common law of England con. 
sists of the old legal customs of the country. It is called the 
unwritten law {lex nan scripta) in contra-distinction to the statute 
or written law {lex scripta). The common law originated in the 
decisions of judges and the usages of political bodies; the statue 
law, in formal acts of Parliament. The common law was intro- 
duced into the English Colonies at their planting, and is now in 
force in all of the States save where it has been modified or set 
aside by legislation. The expression ** suits at common law " is 
used in contra-distinction to suits in equity or in maritime jurisdic- 
tion. When any fact once tried by a jury is re-examined in any 
court of the United States, the rules of the common law shall be 
observed. Re-examination means a new trial. The court that 
tried the case may grant such trial, or it may be carried to a higher 
court on a writ of error or by an appeal. A writ of error removes 
the cause for re-examination as respects the law, but not the fact; 
an appeal removes it for examination in both particulars. 

533. Due Process of Law. — Amendment V. assumes 
such process in respect to the National judiciary; Amendment 
XIV. imposes it upon all the States. Beside, the same rule is 
found in the State constitutions. The Supreme Court has said 
it '*i3 intended as an additional security against the arbitrary 
spoliation of property." 
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The words "due process" are incapable of close definition. 
They mean, according to the Supreme Court, a process '' which, 
following the forms of law, is appropriate to the case, and just to 
the parties to be effected. . . . The clause in question means, 
therefore, that there can be no proceeding against life, liberty, or 
property which may result in the deprivation of either, without 
the observance of those rules established in our system of juris- 
prudence for the security of private riefhts.'*' Judge Cooley says 
'Mife, liberty, and property are representative terms, and are 
intended, and must be understood to cover every right to which a 
member of the l)0dy politic is entitled under the law."' 

534. Amendment VIII. — This Article is copied from the 
English Bill of liights of 1688. Its i)rovisions were incorpor- 
ated in that celebrated document to protect the citizen against 
the oppression of the government, and they were made a part 
of the American Bill of Rights for the same reason. 

535. Limitations op the Foregoing Provisions. — ^With % 
inngle exception, all the provisions of this chapter relate exclu- 
sively to the courts of the United States. Whether capital crimes 
under State laws shall be tried by juries; whether an accused per- 
son shall be twice put in jeopardy of life or limb; whether bail 
shall be excessive or punishments cruel or unusual, it is for the 
States to say. The single exception is the clause quoted from the 
Fourteenth Amendment. This is the only instance in which the 
National Constitution has attempted directly to regulate the State 
judiciaries. The State constitutions, however, contain the same 
limitations upon the State judicial power. 

1 Harlan r. Bee. Dlst. No. 108, 111 U. 8. 707,708. 
tStory on the Constitution, lMS-1960. (4tli edition). 
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CHAPTER XXII. 



TREASON. 
Article III. 

536. The Crime of Treason. — ^Treason aims at the 
overthrow of the established government. It tends to unsettle 
and destroy the very foundations of civil society. It is a crime 
of which only a person owning allegiance to a government can 
be guilty. A man cannot be a traitor to a foreign conntryp 
unless he enlists in its army or becomes naturalized. Hence 
treason is regarded as the highest of crimes, and a traitor as 
the most odious of criminals. 

The common law of England recognizes two kinds of treason. 
It is petit treason for a wife to kill her husband, or for a servant 
to kill his master; but high treason relates to the State, and 
includes attempting the life of the sovereign as well as waging^ 
war against him. 

537. Abuses of the Punishment of Treason. — ^Tyran» 
nical governments have taken advantage of the universal sen- 
timent against treason to accomplish their own selfish purposes. 
In England, for example, the common law contained no defini- 
tion of treason, and left large discretion to the courts to declare 
what acts were treasonable. The judges, who held their offices 
at the favor of the Crown, sometimes proved themselves only 
too ready to serve the power upon which they were dependent. 
They invented constructive treasons; that is, by arbitrary con- 
struction of the law and by distorting facts, they made treason 
of offenses that were not so in reality. To put an end to such 
abuses required the vigorous interposition of Parliament, as 
well as the loud remonstrances of the people. Nor is it in 

1298) 
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monarchies alone that the power inherent in society to punish 
treason has been abused. In the words of ** The Federalist:" 
"New-fangled and artificial treasons have been the great 
engines by which violent factions, the natural offspring of free 
governments, have usually worked their alternate malignity on: 
each other."" To guard against such evils, the Convention 
inserted a definition of treason in the Constitution, and defined 
the mode of its proof, leaving nothing on either point to the 
discretion of either the judge or Congress. 

Section 3, Clause 1.— Treason against the United States shall 
consist only in levying war against them, or in adhering to tfieir 
enemies, giving them aid and comfort. No person shall he con- 
victed of treason unless on the testimony of two toitnesses to the 
same overt act, or on confession in open court, 

538. Levying War. — To levy war is to make war, an 
overt act. The Supreme Court has said: **War must be 
actually levied against the United States. However flagitious 
may be the crime of conspiring to subvert by force the govern- 
ment of our country, such conspiracy is not treason. To con- 
spire to levy war, and actually to levy war, are distinct 
offenses. ... If a body of men be actually assembled for the 
purpose of affecting by force a treasonable purpose, all those 
who perform any part, however minute, or however remote 
from the scene of action, and who are actually leagued in the 
general conspiracy, are to be considered as traitors. But there 
must be an actual assembling of men for the treasonable pur- 
pose, to constitute a levying of war."' 

539. Giving an Enemy Aid and Comport. — ^The second 
form of treason is not so easily defined. Aid and comfort may 
be given to an enemy in a great variety of ways. However, 
for a citizen to sell the enemy of his country provisions, can- 

1 No. 43. 

• Six parte, BoUman. 4 Cranch 126. 
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nou, horses, ships, etc., to be used in the prosecution of war 
against it, or to render such enemy personal assistance, would 
be treason. 

540. Modes of Conviction. — Here fear of the abuse of 
power is seen again. In the first mode of conviction two wit- 
nesses to the same overt act are essential. The clause also 
guards the accused against the consequences of his own con- 
fession, real or alleged; only confession in open court, that is, 
public confession when he is on trial, will be accepted as a 
basis of conviction. 

On this point Justice Story may be quoted: " It has well been 
remarked, that confessions are the weakest and most suspicious 
of all testimony; ever liable to be obtained by artifice, false 
hopes, promises of favor, or menaces; seldom remembered accu- 
rately, or reported with due precision, and incapable in their 
nature of being disproved by other negative evidence. To which 
it may be added, that it is easy to be forged, and the most diffi- 
cult to guard against" ' 

Section S, Clause S. — The Congress shall have power to declare the 
punishment of treason ^ hut no attainder of treason shall work corruption 
of blood, or forfeiture, except during the life of the person attainted. 

541. The Punishment Declared. — In 1790 Congress 
enacted that treason should be punished with death by hang- 
ing. In 1862 it enacted two modes of punishment, at the dis- 
cretion of the court: the traitor should suffer death and his 
slaves be made free; or he should be imprisoned not less than 
five years, be fined not less than 810,000, and his slaves be made 
free, the fine to be levied on any property, real or personal, 
except slaves, that he might possess. In the second case the 
criminal should also be forever incapable of holding office 
under the United States. At present the punishment is death, 
or, at the discretion of the court, imprisonment at hard labor 

i CoiDinentaries, 1802. 



Chap. XXn.] 



TBEASON. 



801 



for five years and a fine of not less than $10,000, with the 

same disqualification as to holding office. 

Without this clause, Ck)ngress would have a perfect right to 
define the punishment of treason; and it was introduced, no 
doubt, to furnish an opportunity to limit the effects of attainder. 

542. The Common Law Punishment of High Trea- 
son. — ^The offender was drawn to the gallows, at first on the 
ground or pavement, afterwards on a sledge or hurdle; he was 
hanged by the neck and cut down alive; his entrails were 
taken out and burned before his face; his head was cut off; 
his body was divided into four parts, and his head and quar- 
ters were then placed at the king's disposal, — the whole 
proceeding being summed up in the phrase, ''drawn and 
quartered." 

543. > TAiNDEB OP Treason. — According to the com- 
mon la^ man adjudged guilty of treason was said, by a 
figu*' ^ech, to be attinctus, attained, tainted, stained, 
f( disgraced. The attainder of treason attached to the 
OTOi. e moment that the judge delivered sentence of judg- 
ment\ i him. By an extension of the figure, the attainder 
worked \orruption of the blood of the persen attainted, and 
also forfeiture of his estate. 

The far-reaching significance of the old rules of law is well 
explained by Mr. .Justice Story: "By corruption of blood all 
inheritable qualities arc destroyed; so that an attainted person 
can neither inherit land.s, nor other hereditaments from his ances- 
tors, nor retain those he is already in possession of, nor transmit 
them to any other heir. And this destruction of all inheritable 
qualities is so complete, that it obstructs all descents to his x)os- 
terity, whenever they are obliged to derive a title through him to 
any estate of a remoter ancestor. So that if a father commits 
treason, and is attainted, and suffers death, and then the grand- 
father dies, his grandson cannot inherit any estate from his grand- 
father; for he must claim through his father, who would convey 
to him no inheritable blood. . . . In addition to this most grievous 
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dam imposed by conviction of treason would be removed by 
the death of the offender, and property could pass by, as from 
grandfather to grandson. 

President Lincoln understood the language in the second 
sense in the case of real estate. To meet his view, Congress 
adopted a joint resolution construing the act of June 17, 1862, as 
follows: "Nor shall any punishment or proceedings under said act 
be so construed as to work a forfeiture of the real estate of the 
offender beyond his natural life." The question has not been 
judicially determined, and is therefore an open one. The Supreme 
Court has, however, sustained the act of 1862. 

546. Treason Against States.— The Articles of Confeder- 
ation did not recognize treason against the United States; all trea- 
son in that period was treason against a State. A motion to give 
Congress the sole power to declare its punishment was lost in the 
Convention, so that the powers of the States to punish treason 
remained unchanged. Practically these powers have amounted 
to little; but Mr. Johnston well remarks that "they fasten the idea 
of allegience to a State, and that carried into secession the multitude 
who disliked secession but dreaded to commit treason against the 
State." 

Other provisions of the Constitution in relation to treason are 
.discussed in connection with other subjects. 



CHAPTER XXIII. 



CONSTITUTIONAL LAW. 

647. American Goverments Constitutional. — The 
grand features of the American government are delineated in 
written constitutions. These constitutions are the paramount 
law, — ^the G)nstitution of the United States of the whole 
oountry, and the constitutions of the several States of those 
States, save in so far as they are limited by the Constitution, 
laws, and treaties of the United States. All laws, National 
and State, are enacted with reference to these constitutions. 
Accordingly, what is called constitutional law, if it did not 
originate in the United States, has here reached its fullest 
development, and forms the peculiar feature of our jurispru- 
dence. A constitutional objection to a measure in the United 
States is, that the measure conflicts with the paramount law; a 
constitutional objection to a measure in England amounts only 
to this, — the measure is a departure from the way in which 
things have heretofore been done. 

548. Constitutional Decisions. — ^This supremacy of the 
Constitution over all laws. State and National, opens to the 
Federal courts a field unknown to the courts of the Old 
World. They decide constitutional cases. The Supreme 
Court is called upon to decide cases involving the question 
whether a law of Congress is in conformity with the Constitu- 
tion, and also cases calling in question the conformability of 
State laws to the Constitution, the laws, and the treaties of the 
United States. Once it was denied that the Court had Such 
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powers, but it has asserted them and the assertion has been 
sustained by the country.* 

649. The State Courts. — The State constitutions and courts 
are older than the National Constitution and courts; and it was 
in these courts that constitutional decisions were first made, and 
laws were first declared unconstitutional. Thus, the Supreme 
Court of New Jersey declared a law of that State unconstitutional 
in 1780; that of Virginia, one in 1782; and that of Rhode Island » 
one in 1786. 

555. The Meaning op Unconstitutional. — Judge 
Cooley states the meaning of the expression as follows : ' ' When 
a statute is adjudged to be unconstitutional, it is as if it had 
never been. Rights cannot be built up under it; contracts 
which depend upon it for their considerations are void; it con- 
stitutes a protection to no one who has acted uuder it, and no 
one can be punished for having refused obedience to it before 
the decision was made. And what is true of an act void in 
toto is true also as to any part of an act which is found to be 
unconstitutional, and which, consequently, is to be regarded 
as having never, at any time, been possessed of any legal 
force."' 

551. The Exercise of the Power. — Obviously, to 
declare laws of Congress null and void is a responsible duty. 
The three branches of the government are of equal rank and 
dignity; each one is supreme in its own sphere; and invasions 
of the sphere of one by the others would soon destroy their 
harmonious working. This responsibility the Supreme Court 
has always felt. *' It is an axiom of our jurisprudence,'' said 
Mr. Justice Swayne in 1866, "that an act of Congress is not 
to be pronounced unconstitutional unless the defect of power 
to pass it is so clear as to admit of no doubt. Every doubt is 

1 Marbury d. Madison, 1 Cranch, 137, and Cohens o. VirKliila, B Wlieaton, 412^ 
•Conntltutional Limitations, 222. 
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to be resolved in favor of the validity of the law. Since the 
organization of the Supreme Court, but three acts of Con- 
gress have been pronounced by that body void or unconsti- 
tutional."* 

552. A Case Must Arise. — The Supreme Court cannot 
express its opinion as to the constitutionality of a law until a 
case arises fairly involving that question. In one hundred 
years it has had no opportunity to declare the meaning of the 
phrase in relation to attainder, ** except during the life of the 
person attainted. '^ Should Congress enact a law making for- 
feiture of lands perpetual, and should a case arise uuder this 
law, the Court could then give the phrase an authoritative con- 
struction. In 1857 it pronounced the Missouri Compromise 
unconstitutional, although it had been on the statute-book since 
1820. 

553. The Political Power of the Judiciary. — ^The 
theory of the Constitution is, that the three departments are 
coordinate, each one being independent of the other two. No 
one is, outside of the impeaching power, amenable to the 
others. No power has been given to the Courts to construe the 
Constitution for Congress or the President. At the same time, 
judicial constructions of the laws and the Constitution directly 
affect the political departments. 

(1) The ordinary mode of enforcing the laws is by means of 
the courts; the courts reach men by means of their decrees and 
judgments; and the question whether they will withhold or grant 
these or not, makes the judges the interpreters of the law. If the 
•Court of final resort thinks a law unconstitutional, it will not 
■enforce it. Congress can re-enact a law thus declared null and 
void, but the Court would again refuse to enforce it Nor would 
the government be apt to bring a second suit to enforce a law once 
pronounced null and void. This is a practical restraint upon both 
the Legislature and the Executive. 

lU. S. V, Rhodes, 1 Abbot's U. S. Reports, 62. 
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(2) Congress and the Executive naturally entertain great 
respect for the constitutional decisions of the Supreme Court. 
These decisions not only indicate what legislation the C/Ourt will 
enforce, but they are also the opinions of men in independent 
position who are devoted to the study of such questions. 

(3) The public has great reverence for the Court. Should 
Congress or the President come into collision with it, the public 
confidence would conmionly go with the Court. 

Accordingly, the decisions of the Supreme Court have a far- 
reaching significance. At the same time, it cannot always enforce 
its decrees. Its executive arm is the marshal, and if this officer 
is not able to give them effect he must call upon the President for 
aid. And if the Executive fails in such a case, the Court is power- 
less. Nor have the Judges any power to enforce their decrees 
against the Executive. Thus, in 1861, Chief Justice Taney issued 
a writ of habeas corpus in the interest of a military prisoner at 
Baltimore; but President Lincoln refused to enforce the writ, and 
it fell powerless to the ground. States have also refused to obey 
the decisions of the Court. 

554. The Natioxai. Judiciaby. — Xo department of the gov- 
ernment has more fully met the expectations of its authors than 
the Judiciary. No department has commanded more confidence 
%i home or more applause abroad. Its influence on the political 
and legal development of the country has been very great. To 
quote Professor Johnston: " Unquestionably the most important 
creation of the Constitution was the Federal Judiciary. It will be 
seen that the only guaranty for the observance of the Articles of 
Confederation was the naked promise of the States. This had 
been found utterly worthless. The creation of a system of United 
States Courts, extending throughout the States, and empowered 
to define the boundaries of Federal authority, and to enforce its 
decisions by Federal power, supplied the element needed to bring 
order out of chaos. Without it the Constitution might easily 
have proved a more disheartening and complete failure than the 
Articles of Confederation." * 

lAmerican Politics, 11, 12. 
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CHAPTER XXIV. 



THE RIGHTS AND DUTIES OF STATES. 

Article IV. 

Section 1. — Full faith and credit shall be given in each State to the 
public acts, records^ and judicial proceedings of every other State, And 
the Congress may by general laws prescribe the manner in which such 
acts, records, and proceedings shall be proved, and the effect thereof. 

555. Public Acts, Etc. — ^The public acts refered to are 

acts of legislatures; the records, the records of wills, deeds, and 

legislative journals; the judicial proceedings, the orders and 

judgments of courts. For a State to give full faith and credit 

to the acts and records of another State, is to give to them the 

same credit that the State to which they belong gives them. 

This provision is obviously essential to the domestic peace and 

order of a federal union like the United States. Even the 

Articles of Confederation contained the same provision in 

somewhat different words. 

Section £, Clause 1, — The citizens of each StcUe shall be entitled to 
all privileges and immunities of citizens in the several states. 

556. Privileges and Immunities. — Whatever privileges 
and immunities any State accords to its own citizens, it must 
accord to the citizens of all the States who may happen to 
reside in it or visit it. A citizen of one State going into 
another cannot claim the privileges and immunities that he has 
enjoyed, unless they are also accorded by the State into which 
he goes to its own citizens. Inability to read is a bar to voting 
in Massachusetts and Connecticut, and no illiterate citizen 
moving into either of them from Bhode Island or Vermont can 

(308) 



Chap. XXIY.] biohts and dutisb of states. 809 

claim the right to vote because he has hitherto enjoyed that 
right. Still, civil and political rights are nearly the same in 
all the States. This provision also is found in the Articles of 
Confederation, and is obviously necessary in a federal re- 
public. 

557. A Citizen Defined. — Previous to 1868 neither the 

National Constitution nor laws contained a definition of a 

citizen. The States made their own definitions, and there was 

more or less contrariety. Slaves were never citizens in any 

State; and Chief Justice Taney, in the Dred Scott decision, 

denied that free negroes were ever citizens *' in the sense of the 

Constitution.'' The fact is, however, that they were citizens, 

and even voted on the same terms as white citizens, in several 

of the States when the Constitution was framed and for some 

time afterwards. The Fourteenth Amendment contains this 

definition of citizenship: ''All persons born or naturalized in 

the United States, and subject to the jurisdiction thereof, are 

citizens of the United States, and of the State wherein they 

reside." A citizen of the United States is not, however, 

necessarily a citizen of any State ; he may reside in a Territory 

or in the District of Columbia. 

Section 2, Clause 2. — A person charged in any State with treason^ . 
Jelonyy or other crime ^ who shall fiee from justice ^ and be found in another 
State, shall f on demand of the executive authority of the State from which 
he fli'df he delivered up to be removed to the State having juri^diciion of 
the crime, 

558. Fugitives from Justice. — The National authority 
embraces all the States, and it can, by its own officers, arrest 
offenders against its laws anywhere within the National bound- 
aries. The treason of this clause is therefore treason against a 
State. A felony is a crime punishable by death or imprison- 
ment. The jurisdiction of a State is limited by its own bound- 
aries; a State can punish only offenses committed against its 
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owol laws; criminals often escape from one State into another; 

while the United States, save in cases of domestic violence, ha» 

nothing to do with enforcing State laws: hence there must be 

such a provision as this, if criminals are to be punished and 

society protected. It is copied from the Articles of Confeder- 

-acy almost word for word. 

The surrender by one nation to another claiming him of a 
person charged with crime, is known as extradition. It is not a 
right under the Law of Nations, but is commonly provided for 
between nations by treaty stipulations. The surrender of a crimi- 
nal by one State to another is also called extradition. 

559. The Method of Surrendering Fugitives frok 
Justice. — ^The Constitution says the demand for such a fugi- 
tive shall be made by the Executive of the State from which 
he escapes, but does not say who shall make the surrender. 
There was some friction at this point until, in 1793, Congresa 
legislated on the subject. 

The procedure now is for the governor making a requisitioiL 
for a criminal to address it to the governor of the State to which, 
the criminal has tied, distinctly stating the crime charged. The 
fugitive may be arrested and held in custody before the requisi- 
tion is received, or made; but if not, then it becomes the duty of 
the governor receiving it to order his immediate arrest, and his 
delivery to the agent of the governor from whom the demand 
comes. The fugitive is then taken for trial back to the State from 
which he has fled. The governor on whom such a demand is 
made has no right to go behind it to inquire into the merits of the 
case, but must obey the call. It makes no difference if the offense 
charged be not a crime in the State where the criminal is found. 
This rule, however, has not always been followed; on the other 
hand, there have been recent departures from it. 

Section 2^ Clause 3. — No person held to service or labor in one State j 
under the laws tliereofy escaping into another, shall, in consequence of any 
law or regulation therein, he discharged from such service of labor, but 
shall he delivered up on claim of the party to whom such service or labor 
may he due. 
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560. Fugitives from Service. — The States authorizing 
slavery in 1787 could provide for the capture and surrender of 
all fugitive slaves belonging to their citizens found within 
their own borders, but not for those fleeing beyond them. 
Hence the introduction of this clause into the Constitution, as 
a part of the third compromise. It applies as much to appren- 
tices, or persons bound to service for a number of years, as to 
slaves, but it was inserted in the interest of slave-holders. 

561. The FuorrivE Slave Laws.— The clause in relation to 
fugitives from service is much vaguer and more general than that 
in relation to fugitives from justice. It does not say how or by 
whom captures and surrenders shall be made. In 1793 Congress 
enacted a law for carrying the clause into effect. In 1850 it passed 
an act, known as the Fugitive Slave Law, which was more rigor- 
ous and efficient than that of 1793. This law was one of the imme- 
diate causes that lead to the election of President Lincoln, to the 
Civil War, the Emancipation Proclamation, and the Thirteenth 
Amendment. Congress repealed the law of 1850, and the slave 
sections of the law of 1793j in 1864* 
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CHAPTER XXV. 



NEW STATES: THE TERRITORIAL SYSTEM. 

Abticle IV. 

Section S, Clause 1. — New StaJUi may he admitted by the Congrest 

into this Union; but no new State shall be formed or erected wthin the 

jurisdiction of any otJier State; nor any State be formed by the junction of 

two or more States, or parts of States, without the consent of the legislor- 

tures of the States concerned as well as of the Congress, 

Section 3, Clause 2. — The Congress shall have power to dispose of 
and make all needful rules and regulations respecting the territory or 
other property belonging to the United States; and nothing in this Consti- 
tution shall be 80 construed as to prejudice any claims of the United 
Stales J or of any particular State. 

562. The Western Cessions. — At first the thirteen 
States and the United States were co-extensive. There was no 
National territory or public domain. Massachusetts, Con- 
necticut, New York, Virginia, North Carolina, South Caro- 
lina, and Georgia together claimed the whole country west of 
the Alleghany Mountains, extending to the Mississippi River. 
These States surrendered to the Union their claims. Congress 
having resolved in 1780 that all lands so ceded should ** be 
disposed of for the common benefit of the United States, and be 
settled and formed into distinct republican States, to be 
admitted into the Union on an equal footing with the old 
States/' 

New York ceded in 1782, Virginia in 1784, Massachusetts in 
1785, and Connecticut in 1786. Virginia and Connecticut made 
some reservations of lands in Ohio. The Southern cessions were 
delayed; South Carolina made hers in 1787, North Carolina hers in 

(312) 
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1790, and Georgia hers in 1802. Under the Articles of Confedera- 
tion, no new State could be admitted to the Union without the 
concurrence of nine States, save alone Canada, in the interest of 
which a reservation was made. 

663. Old States to be Divided. — The District of Ken- 
tucky already had a considerable population, in 1787, and 
there was strong and constantly growing feeling in favor of 
separation from Virginia. Vermont had been pressing for 
admission to the Union as a State since 1777. And the Dis- 
trict of Maine, owned by Massachusetts, had all the natural 
requisites for an independent State. 

564. The Territorial Growth of the United States. 
— The Constitution is silent on the subject of annexations. 
But causes that are here immaterial have led to seven annexa- 
tions of territory. 

(1) Louisana, purchased of France in 1803, for $15,000,000, 
embraced the western half of the Mississippi Valley and extended 
across the lower Mississippi. 

(2) Florida, purchased of Spain in 1819, for $5,000,000. This 
purchase included the peninsula of that name, and a narrow strip 
running westward along the Gulf of Mexico to Ix)ui8ana. 

(3) The State of Texas, and so much of the Territory of New 
Mexico as lies east of the Rio Grande. Texas was admitted to the 
Unipn in 1845 by a joint resolution of Congress. 

(4) Oregon, the territory lying between parallels 42** and 49** 
north latitude west of the Rocky Mountains. The title to this 
acquisition is discovery and occupation, and treaties with Spain 
and England, bearing the dates 1819 and 1846. 

(5) The first Mexican annexation embraced the country now 
owned by the United States south of parallel 42°, and west of the 
Rio Grande and the sources of the Arkansas, except the second 
Mexican annexation. This was partly a conquest and partly a 
purchase from Mexico, in 1848, the consideration being $15,000,000. 

(6) The second Mexican annexation, lying in Arizona, some- 
times called the Gadsden Purchase, was made in 1853 for 
$10,000,000. 

(7) The last annexation was Alaska, purchased of Russia Id 
1867 for $7,200,000. 
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565. Need op the Two Clauses. — ^Theze was abundant 
territory in 1787 oat of which to carve new States, and much 
more either in immediate or distant prospects. Hence the 
necessity of the clause in rehition to new States. But as con- 
troversies would arise, and in fact then existed, relative to the 
division of States, the provision was wisely inserted in r^ard 
to the consent of all the legislatures concerned as well as of 
Congress. Still further, the pending controversy as to the 
Southern cessions caused the ipsertion of the provision that 
nothing in the Constitution should be so construed as to preju- 
dice any claim of the United States or of auy particular Scate* 
Once more, settlements within the National domain were 
then beginning, and rules aud regulations concerning lands 
and other matters were plainly needed, the making of which 
would naturally fall to Congress. 

566. The Territory op the United States. — In the 
broadest sense, the whole country or dominion is the territory 
of the United States. But here the term means that part of 
the dominion not formed into States, and this is its common 
acceptation in our political history. The Territories are of 
two kinds. A definite part of the whole territory with a 
separate Territorial government, is called an organized Terri- 
tory. Territory without such a government, and subject only 
to the laws of Congress, is unorganized. Arizona belongs to 
the first class, Alaska and Indian Territorv to the second. 

507. The Ordixanxe of 1787. — Preparations for settling the 
West and forming new States were already in progress in 1787. In 
17H4 ('ongress had adopted A Plan for the Temporary Government 
of the Western Territory. But this proved inoperative, and was 
repealed three years later. In 1785 Congress adopted An Ordin- 
ance for Ascertaining the Mode of Disposing of Lands in the West- 
ern Territory, as far as they had been ceded by the States and by 
the Indian tribes. And July 13, 1787, it adopted the Ordinance for 
the Government of the Territory of the United States Northwest 
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of the River Ohio. This celebrated Ordinance, which was a sort 
of constitution for the Old Northwest, provided a Territorial 
Government, and established six articles of compact between the 
United States and the States to be carved out of the Territory, 
that should be of perpetual obligation. The fifth article of 
compact said there should be formed in the Territory not lest 
than three nor more than five States, and defined their bounda- 
ries; which, however, were in some particulars subsequently de- 
parted from. 

668. The First Type of TERRiToaiAii Govebnment. — The* 
Ordinance of 1787 gave the Northwest Territory a government that 
embraced these features: (1) There were a governor and three 
judges, appointed first by Congress and later by the President and 
Senate; (2) these officers, in addition to their executive and judi- 
cial duties, should frame a Territorial Code, by selecting appro- 
priate laws from the statute books of the States; (3) a Territorial 
legislature should be elected as soon as the free male inhabitants 
reached 5,000, consisting of a House of Representatives chosen by 
the people, and a Council appointed by Congress or by the Presi- 
dent from a list of candidates nominated by the House; (4) Con- 
gress should have a veto on all laws, whether selected by the Gov- 
ernor and judges or enacted by the legislature; (5) the Territory, 
on reaching the population named, should have a delegate in Con- 
gress appointed by the legislature, with the right to speak but not 
to vote. This Ordinance was the model of the early Territorial 
governments, 

569. The Later Type. — The later type was less centralized 
and gave more power to the people. It consists of legislative, 
executive, and judicial branches fully developed. The legisla- 
ture is chosen by the people; the governor and judges are ap- 
pointed by tlie President and Senate, and are paid from the 
National treasury; tlie Territorial delegate is elected by the 
people. Tlie people are subject to certain special laws of Con- 
gress, but interests of a merely local character are regulated by 
local laws. 

570. Prohibition of Slavery in the Northwest. — 
The Ordinance of 1784, as originally reported by a committee 
of which Mr. Jefferson was chairman, contained a prohibitioa 
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of slavery in all the Western country, ceded or to be ceded, 
on and after January 1, 1801, but it was struck out of the bill 
on its passage through Congress. The Ordinance of 1787 
revived the prohibition, but limited it to the Northwest and 
gave it immediate effect. This is Article VI. of compacts: 
''There shall be neither slavery nor involuntary servitude in 
the said Territory, otherwise than in the punishment of crime 
whereof the party shall be duly convicted." And this clause 
was tacitly reaffirmed by Congress when, in 1789, it adapted 
the Territorial government to the Federal Constitution. 

571. The Northwest Territory. — At the same time 
that the Federal Convention was framing the Constitution, 
and Congress the Ordinance of 1787, the Ohio Company of 
Associates, composed mainly of New Englanders who had 
served in the Revolutionary army, were making arrangements 
for forming a settlement in the Northwest. In fact, it was 
the representation made to Congress by this company, that it 
would buy and settle a large tract of the public lands, pro- 
vided suitable terms were made and a suitable government 
establii<hmeut, that immediately led to the enacting of the 
Ordinance. In pursuance of this arrangement, the Northwest 
was settled in 1788, and the Territory fully organized July 15 
of that year. Here our Territorial System had its beginning. 
At tho bapiis of this system there lies a new and distinct idea. 
The Territories of tho United States are quite different from 
the colonies of either ancient or modern times. The Territory 
is an inchoate State; and, as has been said, has been a ** power- 
ful factor in our peculiar national development.'' 

572. The Status op a Territory. — This is very inferior 
to the status of a State. The people enjoy full civil rights, 
but their political rights are limited. Their only representa- 
tion in Congress is a delegate, who cannot vote. They have 
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no share in electing the President. They do not choose their 
own governor or judges. They are wholly subject to Congress, 
and have no political power or rights except such as Congress 
sees fit to give them. They come into the Union only by the 
permission of Congress. The objects of a Territorial govern- 
ment are to protect the people while the Territorial condition 
continues, and to prepare the Territory for State-hood. 

573. Requisites fob Admission. — ^The Constitution com- 
mits the admission of new States formed from the National 
domain wholly to the discretion of Congress. The history of 
the States admitted shows some diversity of practice in 
minor points. Congress always determines the boundaries of 
new States, fixes the time of their admission, and requires a 
constitution republican in form. No rule as to the size or 
population of a new State has at any time been followed. 
Congress always settles many points of detail in advance, some 
in the law organizing the Territory, and others in a special 
act called an Enabling Act, authorizing the people to frame a 
constitution and apply for admission to the Union. In several 
cases, however, enabling acts have not been passed. 

574. New States Formed from Old Ones. — Of these there 
have been five: Vermont, to which New York and New Hamp- 
shire filially surrendered their claims; Kentucky, that had belonged 
to Virginia; Tennessee, formed from the North Carolina cession; 
West Virginia, (Mit off from Virginia, and Maine cut off from 
Massachusetts. ' 

575. West A^iiuunia.— Hefore the Civil War there were con- 
siderable divergencies of feeling and interest between the two 
sections of the State of Virginia, as divided by the Alleghany 
Mountains. These divergencies culminated at the beginning of 
the war; the people east of the mountains going with the Southern 
Confederacy, the people west of the mountains remaining faith- 
ful to the Union. In April, 1861, a State convention at Bichmond 
passed an ordinance of secession. In June following a State con- 
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yention at AMieeling, consisting mainly of delegates of the loyal 
west, passed an ordinance declaring that the State officers, who 
had become secessionists, had vacated their offices, appointed a 
governor, and provided for the election of a new legislature. It 
also passed an ordinance submitting to a popular vote the ques- 
tion of erecting a new State to be called Kenawha. In October 
the people voted in favor of the new State, and at the same time 
elected delegates to a convention to form a State constitution. In 
April, 1S62, the people adopted the constitution that the conven- 
tion had framed. But this did not suffice: the National Constitu- 
tion made the consent of the Legislature of Virginia, as well as of 
the Congress, necessary. So in May the legislature elected in pur- 
suance of the call issused by the Wheeling convention the year 
before, composed of the representatives of the forty AVestem 
counties but styled the legislature of Virginia, gave the formal 
consent of Virginia. Congress admitted the Senators chosen by 
the same legislature, and in December, ly>2, passed an act to 
admit the State on the adoption of a plan for the gradual abolition 
of slaverv. In the course of these transactions the name of Kena- 
wha was dropped and the i)resent one substituted. West Virginia 
became a member of the Union in June, 1S63. After the war, Vir- 
ginia, by her legislature, consented to the validity of the formation 
of the new State. 

576. States Formed fro3i the First Territories.— These 
are seven in number: Ohio, Indiana, Illinois, Michigan, and Wis- 
consin, formed out of the Northwest Territory; and Mississippi and 
Alabama, formed from the North Carolina^ South Carolina, and 
CJeorgia cessions, and from the French and Spanish annexations 
of 1803 and 1819 to the extent of the i)ortions lying south of par- 
allel 31° north latitude. Besides, Minnesota was in part formed 
from the Northwest Territor>*. 

577. States from the LonsiANA Purchase. — Louisiana, 
Arkansas, Missouri, Kansas, Nebraska, Iowa, Colorado in part, 
Wyoming in part. North Dakota, South Dakota, and Minnesota, in 
part. 

578. States from the Mexican Cessions. — Calif omia, 
Nevada, Wyoming in i>art, and Colorado in part. 

878. States from Oregon.— Oregon, Washington, Idaho. 
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580. Florida and TEXAS.—The first of these States was 
formed from the territory acquired from Spain in 1819. Texas, 
that belonged first to Spain and afterwards to Mexico, was an inde- 
I)endent republic when admitted to the Union in 1845. 

Twenty of the forty-four States have been formed in whole or 
in part from territory that at one time belonged to Spain, not to 
speak of Spanish claims that were never allowed. 

States Admitted to the Union, with Dates. 

Vermont March 4, 1701 Wisconsin May 20, 1848 

Kentucky June 1, 1702 California September 0, 18fi0 

Tennessee June 1, 1706 Minnesota May 11, 1808 

Ohio February 19, 1803 Oregon February 14. 1860 

Louisiana April 30, 1812 Kansas January 20, 1861 

I°<^»«*na December 11, 1816 West Virginia June 20, 1863 

M»««»««*PP» December 10, 1817 ^^^^^^ October 31, 1864 

Illinois December 3, 181H ^, ^ , „ 

., . rk -^ 1. . «i luin Nebraska March 1, 1867 

Alabama DecemlH>r 14, 1819 

Maine March 15, 1820 ^^^l^rado Augustl,1876 

MLssourl August 10 1821 North Dakota November 2, 1880 

Arkansas June 13, 183(i South Dakota November 2, 1880 

Michigan January 26, 1837 Montana November 8, 1889 

Florida March 3, 184.5 Washington November 11, 1880 

Texas December 20, 1846 Idaho July 3, 1890 

Iowa December 28, 1846 Wyoming July 10, 180O 
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CHAPTER XXVI. 



THE NATIONAL GUARAJTriES TO THE STATES. 

Article IV. 

Section 4. — The UnUed SUUes ihaU gtiaranhf to every SUUe m this 
Union a republican form of government, and thatt proied ecich of them 
agaimt invcaion; and on applicaHon of the legiUafure, or of the execu- 
|k« {when the legislalure cannot be convened) oigaintl domeeHc violence, 

581. The States Republican. — With certain limitations 
imposed by the National Constitution , the States are left free 
to organize their own governments in their own way. One of 
these limitations is that their governments shall be republican. 
A State can neither be suffered to set up a non-republican 
government for itself, nor to continue under one imposed by 
any other power. This is rendered necessary by the nature of 
the American system. For example, a monarchical state in a 
federal republic would be an anomaly. 

582. Congress to Decide the Question. — ^The Consti- 
tution has not said what authority shall exercise this power of 
guaranty, or even defined a republican government. The guar- 
anty itself involves the power to decide all questions growing 
out of it. In 1841, 42 there were in the State of Rhode Island 
two governments, each claiming to be established. In the cel- 
ebrated case of Luther v. Borden,* that grew out of this con- 
troversy, the Supreme Court decided that this power resides in 
Congress. The Court said: *' And its decision [that of Con- 
gress] is binding on every other department of the government, 
and could not be questioned in a judicial tribunal.*' 

1 7 Howanl, 1. 
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583. Protectino States Against Invasion and Do- 
mestic Violence. — Without such a provision as this, it would 
still be the duty of the United States to afford such protection. 
Protecting a State against invasion and violence is protecting 
the Union itself. This is made the more necessary by the 
denial to the States of the right to keep ships of war and 
troops in time of peace. The laws make it the duty of the 
President to afford this protection, and they give him power to 
use the standing army and to call out the militia for this pur- 
pose. In the case of invasion, no application for protection is 
necessary. The President as commander-in-chief chooses his- 
own time and mode of action. But in the second case the pro* 
cedure is very different. 

584. An Application in Case op Domestic Violence. 
— Domestic Violence is resistance to the law and authority of 
a State. To suppress such violence is, first, the duty of the 
State authorities. The President cannot even issue a procla- 
mation commanding law-breakers to disperse until a legal 
application has been made to him. 

The commoa mode of proceeding when State laws are resisted 
is this: (1) The local police, as the sheriff and his posse, attempt 
to maintain order; (2) failing in the attempt, the sheriit' calls upon 
the governor of the State for aid; (3) the governor, if in his judg- 
ment the emergency calls for it, orders out the State militia; (4) the 
militia failing, the governor, or the legislature if in session, makes 
an application for aid to the President, who (5) becomes the judge 
of the emergency. It is important to state, however, that if the 
insurrection in any way interrupts the operations of the National 
government, the President can, if he thinks necessary, at once 
send the National troops or call out the militia to put an end to 
such interruption. The President could put soldiers on a railway 
train to defend the mail, if necessary, but not to defend the pas- 
sengers, until called upon in the usual way. 
21 
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585. Reasons fob the Application. — ^The reasons for 
making the distinction between invasion and insurrection are 
obvious. Invasion is not only the more imminent peril, but it 
is also a direct challenge of the National authority. On the 
other hand, it is the duty of any government. State or other, 
to enforce its own laws. A government that cannot, as a rule, 
enforce its own laws, but must rely upon another government 
to do so, is no government at alL The coercive element is 
essential to the very existence of government. Besides, a 
State government would naturally resent all ofPers of unneces- 
sary protection as an interference in its affairs, which would be 
a confession of weakness. Again, the frequent employment of 
the National forces by the President for such purposes would 
tend to centralize power and perhaps establish a military 
despotism. Hence the National government's power to inter- 
fere is limited by a formal application for protection. The 
preference of the legislature to the governor in making the 
application, also arises from the fear of centralized power. 

586. Assumptions of the Constitution. — The Consti- 
tution assumes, and so indirectly ordains, various features of 
the State governments. Moreover, by assuming the existence 
of these features, and by devolving upon legislatures, gov- 
ernors, and judges certain definite duties, the Constitution 
makes them, de facto, a part of the machinery of the National 
government, and so declares, by implication, that they shall 
continue. No State, therefore, could abolish its legislature, 
governor, or courts of law. To do so would bring it into col- 
lision with the National authority. And this also is a pledge 
that the government of every State must be republican. 



CHAPTER XXVn. 



AMENDMENTS. 

Abticle V. 

T?i€ Congress, whenever ttoo-thirds qf both Houses sTuUl deem 
it necessary J shall propose amendments to this Constitution, or, on 
t?ie application of the legislatures' of ttoo-thirds of tJie sef>eral 
States, shall call a convention for proposing amendments, which^ 
in either case, shall be valid to all intents and purposes as part qf 
this Constitution, when ratified by the legislatures of three-fowrtha 
cf the several States, or by conventions in three-fourths tJiereofasthe 
one or the other mode of ratification may be proposed by the Conr 
gress; provided that no amendment which may be made prior to 
the year one thousand eight hundred and eight shall in any man- 
ner affect the first and fourth clauses in the ninth section of the 
first Article; and that no State, without its consent, sTiaZl be 
deprived of its equal suffrage in the Senate. 

587. Need op the Power op Amendment. — Changes in 
the general condition of a people, which are especially 
rapid in young and growing states, necessitate changes in 
the constitution as well as in the laws. At the same time^ 
frequent changes are undesirable. They keep the country in 
turmoil, and beget contempt for the constitution itself. 
Writers on constitutional law teach, and experience confirms 
the teaching, that fundamental laws should be drawn in broad 
and comprehensive terms, and not be capable of easy change. 
The Articles of Confederation were practically incapable of 
amendment, and this fact hastened the decline of the Confed- 
eration, and so made way for the present government. The 
framers of the Constitution guarded well both points of danger. 

(323) 
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It is not easy to amend it, but it is possible. During the cen- 
tury that has passed since it went into operation, but nineteen 
amendments have been proposed, and but fifteen have been 
ratified. 

588. The Form of an Amendment. — When the first amend- 
ments were under discussion in the House of Representatives in 
1789, there sprang up a difference of opinion as to the form which 
they should take. It was hist proposed to insert them in the body 
of the Constitution in the natural places, but it was finally decided 
to add them as supplements. The form of proposal then adopted 
has since been followed, viz.: " Resolved, .... That the follow- 
ing Articles be proposed as amendments to the Constitution, and 
when ratified by three-fourths of the State legislatures shall 
become valid to all intents and purposes, as part of the same.'' 

589. Steps in Making an Amendment. — These are two 
in number, proposing and ratifying the Amendment. They 
are the same steps that were taken when the Constitution itself 
was made. But the Constitution provides alternative modes 
both of proposal and of ratification. 

(1) Congress may propose amendments by the vote of 
two-thirds of each House; or, secondly, whenever the legisla- 
tures of two-thirds of the States make such an application. 
Congress shall call a National convention for that purpose. 
Evidently the first is much the more direct and simple mode, 
and it might seem that it is sufficient. But as Congress might 
refuse to propose amendments that were demanded by the 
popular will, the alternative mode was provided. This renders 
it possible to propose amendments to which both Houses are 
opposed, and offers a means of escape from this danger, but it 
has never been found necessary to call a convention for this 
purpose. 

(2) An amendment duly proposed must be ratified by the 
legislatures, or by the conventions of three-fourths of the 
States before it becomes binding. The Constitution itself was 
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submitted to State conventions, because it was essential that 
the immediate representatives of the people, chosen for that 
sole purpose, should pass upon it, but in the case of amend- 
ments that is not necessary. In the resolution proposing an 
amendment, Congress has always designated that the ratifica- 
tions shall be by the legislatures of the States. 

590. Limitations op the Power op Amendment. — ^No 
amendment should be made previous to 1808 changing the 
conclusions that the Convention had reached, with so much 
difficulty, in relation to the slave trade and in relation to the 
imposition of direct taxes. The other limitation was far more 
important. No State, without its consent, can be deprived of 
its equal suffrage in the Senate. Apparently, this limitation 
puts this feature of the National system beyond possible 
change. 
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THE SUPREMACY OF THE UNION. 

Abticle VI. 

Clause 1. — All debts contracted and engagements entered intOf before 
the adoption of this Constitutionf shall be as valid against the United 
States under this Constitution as under the Confederation, 

591 . The Validity op the Public Debt. — In the prose* 
cution of the war against England, the Confederation had con* 
tracte<l a large public debt, partly domestic and partly foreign. 
This debt would be as binding in morals and in international law 
against the new government as against the old one, since the 
change in no way affected the identity of the American people 
or the continuity of the National life, But, at the same time, 
a formal assertion of the validity of the debt in the organio 
law could not fail to give confidence in the new government, 
particularly in those countries where the foreign debt was held. 

592. The Weak Point in a Federal System. — ^This 
is the relation of the local governments to the general govern- 
ment. It is the problem of securing at once both local freedom 
and independence and national union and strength. If the 
system is efficient and permanent, the national jurisdiction 
must be paramount. The states are equal in rank; but if the 
national authority stands on the same level, the union exists 
only in name. This point the Constitution protects by the 
following clauses: 

Clause 2. — 77/ /*x ConstitiUiony and the laws of the United States which 

shall be made in pursuance thereof ^ and all treaties viade^ or which 

shail he made, i/ndt'r the authority of the United States^ shall be the 
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593. The Supbkxb Law. — ^Xo deebimliaQ ecwld be 
more distiiict and emphatic than this one, thai the Natsonal 
Conitttatioo, laws, and treaties are the rapreme law of the 
land. It makes this Constitatkm and these laws and treatiei 
the paramoant part of the State oonstitiitiona and govern- 
ment«. But the Convention of 1787, not content with this 
declaration, provided pnMStical safe-guards of the sliung e st 
character. 

51^ The .State JuDCrES Bouvd. — ^The Jodges in eveij 
State are Yy^and br the National Constitntion, laws, and tzeataes, 
DO matter what the oonstitadons and laws of their particidar 
.State* mav coutaio. All State officers axe required to take aa 
oath Vj that effect; bat there is pecoliar propriety in wngling 
*jux the judgeft, since thev construe and declare the law, and bo 
give effect Vj it bv their jadgments and orders. In eveij 
iu?taa^^ :n which a ^tate jodge find> the State anthoritr in con. 
flict with the Xati'ioal authoritr, he mast disregard the State 
and declare f'/r the Uni'-in. Furthermore, he is boand bv the 
de'rUioL- of the Sux'i^jumI amrt* in re*p*:ct Uj the Naiional 
Coii-:::'JtiOD aad Iawjs, and in respe/n to the State oonctjtuti^.fn 
and law* in y> far 2l< the.v: involve Fedend questions . This 
provLtion leiid's V/ -lecure a cotajLoent aiid uniform jorifpra- 
denoe, &.« well lut v* rxiaLotain the ftupremacj of the Xaiional 
autboriiT. 
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595. The Oath Prescribed.— The first law enacted by Con- 
gress under the Constitution was one prescribing the oath to be 
taken by National and State officers. In 1862 a very stringent 
oath, popularly called the ** iron-clad oath/' was prescribed for 
all officers under the General government, including Senators and 
Representatives. This act was applied in 1865 to attorneys prac- 
ticing in the National courts, but the provision was declared un- 
constitutional by the Supreme Court in 1866.^ The act of 1862 has 
since been repealed. The oath of 1789 is: " I, A. B., do solemnly 
swear, or affirm (as the case may be), that I will support the Con- 
stitution of the United States." 

59G. The Limit op the National Supremacy. — ^The 
supremacy of the Uuion is limited to those powers and functions 
that are delegated to it by the Constitution. Within this sphere, 
it is all powerful ; beyond this sphere, it has no power whatever. 
Th^ laws enacted by Cougress are supreme so long as they are 
conformable to the Constitution; when they are declared repug- 
nant to it, Uiey are null and void. 

597. Theories of the Union. — Mention has been made 
more than once iu these pages of conflicting theories of the 
Union and the Coustitution. The Strict-construction and 
Loose-construction schools have their favorite theories and 
phrases. To a considerable extent, their controversies relate 
to names and words rather than to facts and ideas, but by no 
means wholly so. Two main lines of divergent thought can 
be followed from the very beginning. 

598. State Sovereignty. — The theory of State sover- 
eignty assigns to the State a paramount authority. It may be 
thus summed up: 

The declaration of independence was the work of thirteen 
peoples, and not of one people. It made the States as inde- 
pendent of one another as of England. The Confederation 
was the work of the States as States, and so was the Constitu- 

1 Ex Parte, CJarlaud, 4 Wallace, a^a. 
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tion. It was framed by State delegates, ratified by State con- 
ventionB, and created a government of expressly delegated 
powers. The States are, therefore, sovereigns; the citizen 
owes allegiance first to his State, and to the Union only so long 
as the State remains in the Union. The United States are not 
a nation in the sense that England or France is a nation, but a 
confederation or league. A State has the same right to recall 
the powers that it has delegated to the United States that it had 
to delegate them originally. It is an free to secede from the 
Confederacy as it was to accede to it in the first place. Of the 
time and reason for such secession, the State is the absolute 
judge. Furthermore, if a State sees fit to exercise the right 
of secession, the Union has no legal or constitutional power of 
coercion. 

Such is the full-blown theory of State sovereignty. There 
is a milder one, that we are not called upon to state. 

599. The Secession of the Eleven States. — State 
sovereignty obtained general currency in the Southern States 
before the Civil War. Accordingly, when the election of Pre- 
sident Lincoln, as they thought, endangered their rights in the 
Union, eleven States seceded from the Union. Such opposi- 
tion as these acts of secession encountered within the States, 
was made mainly on the ground of expediency; few men ven- 
tured to deny the doctrine of State sovereignty. The ordin- 
ances of secession were enacted in most cases by State conven- 
tions, and but few of them were submitted to the people for 
their ratification. 

The South Carolina ordinance may be taken as an example. 
It simply professed to undo what had been done seventy-two years 
before. 

*' We, the people of the State of South Carolina, in convention 
assembled, do declare and ordain, and it is hereby declared and 
ordained, that the ordinance adopted by us in convention, on the 
23d of May, in the year of our Lord 1788, whereby the Con- 
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stitation of the United States was ratified, and also all other acts 
and parts of acts of the General Assembly of this State ratifying 
amendments of the said Constitution, are hereby repealed, and the 
Union now subsisting between South Carolina and other States, 
under the name of the United States of America, is hereby dis- 
solved." 

The seceding States did not admit secession to be an act of 
revolution, like the declaration of independence, but asserted it to 
be a constitutional act. How naturally it sprang from the doc- 
trine of State sovereignty, is apparent at a glance. 

600. The National. Theory. — This may be summed up 
substantially in the words of Chief Justice Chase, in delivering 
the judgment of the Supreme Court in the celebrated case of 
Texas r. White, decided in 1869.* 

The Union of the States is not, and never was, a purely 
arbitrary and artificial relation. It grew out of the common 
origin, sympathies, principles, interests, and geographical rela« 
tions of the Colonies. It was strengthened by the necessities 
of the Revolutionary War, and the Articles of Confederation 
solemnly declared it to be perpetual. Moreover, the Consti- 
tution was expressly ordained to form a more perfect union. 

But the perpetuity and indissolubility of the Union by no 
means implies the loss of distinct and individual State exist- 
ence, or of the right of self-government by the States. On 
the contrary, the preservation of the States and the mainte- 
nance of their governments are as much within the design and 
care of the Constitution as the preservation of the Union and 
the niaintainance of the National government. The Constitu- 
tion, in all its provisions, looks to an indestructible Union 
comimsed of indestructible States. 

On becoming a member of the Union, any new State enters 
into an indissoluble relation. The union between such State 
and the other States is as complete, as perpetual, and as indis- 

' 7 WaJJace. 700. 
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soluble as the union^ between the original States. There is 
no place for reconsideration or revocation, except through 
revolution or the consent of the States. 

601. The Status of the SECEDmo States During thb 
Rebellion.— AVhile the National government was engaged in 
putting down the llebellion, and still more when the time came to 
reconstruct the Southern governments, there arose differences of 
opinion as to the relations of these States to the Union. Congress 
never gave its sanction to any particular theory, but in the Recon- 
struction Acts, enacted over the President's vetos in March, 1867, 
it laid down the conditions upon which the seceding States could 
be restored to their normal relations, and be admitted to repre- 
sentation in the two Houses of Congress. In accordance with 
these acts, and subsequent supplementary ones, reconstruction 
was effected. 

602. The Supreme Court VIEW^— In the case of Texas v. 
White the Court defines its view of the Rebellion. This may be 
thus summarized: 

Constitutionally considered, the ordinances of secession, and 
all the acts of the legislatures intended to give these effect, were 
absolutely null and void. But these States did not cease to be 
States, nor their citizens to be citizens of the Union. During the 
Rebellion, they had no governments in the sense of the Consti- 
tution. The so-called governments were usurping governments, 
organized to carry on war against the United States. It was 
necessary that the governments and the people of these States 
should be restored to peaceful relations to the United States, 
under the Constitution, before they could claim the rights of 
States. The power to suppress insurrection and to carry on war, 
conferred by the Constitution, gave the Nation authority to sup- 
press the Rebellion; and the power to guarantee to every State a 
republican form of governmept, also conferred, gave it authority 
to provide for the re-establishment of legal State governments in 
the room of those that had been subverted and overthrown. This 
guarantee it was the duty and right of Congress to carry out. The 
power conferred by the guarantee clause, like other powers, car- 
ries with it a discretion as to the manner of its exercise. The 
governments organized in these States under the Reconatxuati<;^i^ 
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Acts are the Constitutional governments of the States. They are 
restored State governments, organized in allegiance to the Union 
for the benefit of the States. 

603. The Antagonistio Theories.— The theories of the 
Union described above were many years in course of formation. 
The early Strict-constniction statesmen who held the milder form 
of State sovereignty, contributed important ideas to the formation 
of the stronger form; but it was John C. Calhoun, more than any 
other man, who completed that theory and gave it currency. The 
National theory was mainly the work of Hamilton, Marshall, 
Story, and Webster. The Civil AVar was but the clash of these 
opposing theories; and the Supreme Court, in Texas v. White, 
merely summed up the results of the appeal to the Court of War. 
The adjustment of the particular and general elements in our sys- 
tem is still the subject of discussion, and it will remain such 
as long as the Federal system stands; but it is not easy to imagine 
a state of affairs as actually existing that could revive the old 
theory of State sovereignty. 

For example, the State of Mississippi has inserted this article 
in her bill of rights, adopted in 1890: " The right to withdraw from 
the Federal I'nion on account of any real or supposed grievance, 
shall never be assumed by this State, nor shall any law be passed 
in derogation of the permanent allegiance of the citizens of this 
State to the government of the United States." 

604. No Religious Test. — Governments having state 
churches have often required religious qualifications for hold- 
ing oflUces or public trusts. The English Test and Corporate 
Act, passed in 1675, which included among its qualifications for 
enteriug on any niuncipal oflice a reception of the communion 
accor(]in<]: to the rites of the Anglican Church, was not repealed 
until 182^. Jews were not allowed to sit in the House of 
Commons until 1858. The Lord Chancellor even now must 
be a Protestant. Similar tests were common in the Colonies, 
and have also existed in the States. It was not until 1877 that 
New Hampshire struck from her constitution clauses requiring 
her governor and legislators to be adherents of the Protestant 
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religion. The National Constitution makes religion an individ- 
ual and not a political matter, by establishing the widest 

tolerance. 

This rule has no application to the States. The Supreme 
Court has said: "The Constitution makes no provision for pro- 
tecting the citizens of the respective States in their religious liber- 
ties; this is left to the State constitutions and laws; nor is there 
any inhibition imposed by the Constitution of the United Statea 
in^this respect on the States." ' 

Note.— The following are the States that seceded, with dates: 

South CaroUna December 20, 1800 Texas February 1. 1H61 

Mississippi January 0.1861 Virginia Apr ill 7, 1881 

tl^'^T'^ •['"""iJI'iSl Arkansas May 6,1861 

Florida January 11, 1861 

Georgia January 19, 1861 North Carolina May 20, 1861 

Louisiana. January 36, 1861 Tennessee Junes, 1861 

1 Permoli v. First Muntcipality, 8 Howard, 580. 



CHAPTER XXIX. 



RATIFICATION. 

Article VII. 

The ratification of the conventions of nine States shall be suf- 
ficient for the establishment of this Constitution bettveen the States 
so ratifying the same, 

605. Reasons for this Article. — ^No amendment could 
be made to the Articles of Confederation, unless proposed by 
Congress and ratified by the legislatures of all the States. But 
the Convention that Congress, in 1787, called to its assistance, 
solely and expressly to revise the Articles of Confederation, 
and report such alterations and provisions therein as should, 
when approved by Congress and ratified by the States, render 
them adequate to the exigencies of government and the preser- 
vation of the Union, at once abandoned this plan, and took up 
the task of framing a new constitution. In this way, the 
necessity of Congress' agreeing to the Constituion, and the rule 
requiring a unanimous ratification, were avoided. A new con- 
stitution could prescribe its own rule of ratification. The 
Convention fixed upon nine Stales, the number required by 
the Articles for transacting business of first-class importance. 
Had the agreement of Congress and a unanimous vote of the 
States been necessary, the Constitution never would have been 
adopted at all. Still, the course taken in 1787 was, in effect, 
revolutionary, since it disregarded the provisions of the consti- 
tution already in force. 

606. The Status of States not Ratifying. — What 
would have been the status of States permanently refusing to 
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ratify the Constitution? While the Constitution was under 

consideration, little was said about this delicate question. The 

policy was, by argument and persuasion, to secure unanimous 

ratification, if possible, and this policy fortunately proved 

successful. 

It has been held that if Khode Island and Korth Carolina had 
I>ersisted in their first refusal to ratify, they would have become 
foreign nations. Practically, this is an impossible view. Those 
States belonged to the Union that was formed in 1775; they had 
participated in the War of Independence; the public debt was in 
part their burden; they held important territorial positions in the 
dominion surrendered by Great Britain in 1783. These facts pre- 
cluded their being permitted to set up for themselves as indepen- 
dent nations. The logic of events compelled them to share the 
fortunes of their sister States. (]!ongress began to give attention 
to these States soon after the Houses were organized in 1789. 
Ships belonging to their citizens were exempted from paying the 
duties levied on foreign ships, and Rhode Island asked for such an 
exemption. This was an implied acknowledgement on her part, 
as well as an assertion on the part of Congress, that Khode Island 
was still one of the United States. In May, 1790, the Senate passed 
a bill forbidding all commercial intercourse with that State, and 
calling upon her for her share of the expenses of the war. The 
House delayed action to see what the State convention that had 
been called would do. Had it been necessary, compulsion would 
no doubt have been ultimately employed against Rhode Island 
and North Carolina. But, happily, their ratifications made 
that unnecessary. 
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CHAPTER XXX. 



THE BILL OF RIGHTS. 
Amendments I.-XII. 

607. The Massachusetts Plan. — ^The several propoei- 
tions relating to amending the Constitution before it should go 
into operation, have been stated in another place. Also the 
plan adopted by its friends in Massachusetts, and in some other 
States, for effecting its ratification, that pledged them to favor 
amendments deemed necessary when the time came. 

608. Ten Amendments Made. — When Congress, at its 
first session, took up the subject, it was found that Massachu- 
setts had proposed 9 amendments, South Carolina 4, North 
Carolina 26, Virginia 20, New York 32, and New Hampshire 
12; that minorities of the Pennsylvania and Maryland conven- 
tions had proposed 14 and 28 respectively; that Virginia had 
proposed a bill of rights containing 20 articles, and New York 
one of 24, the whole making a total of 189 items. Many of 
them were repetitions, but there was still a large number of 
independent propositions. Twelve amendments, mainly selected 
from this mass, received a two-thirds vote of both Houses, and 
were sent to the State legislatures for their action. Ten of 
the twelve received the required number of ratifications, and 
were declared in force, December 15, 1791. 

Article I. — Congress shall make no law respecting an establish'- 
ment of religion, or prohibiting the free exercise tJiereof; or abridg- 
ing the freedom of speech or of the press, or the right of the people 
peaceably to assemble, and to petition the government for a redress 
of grievances. 
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Gj9. No State, Church, Etc. — Congress has nothing 
whatever to do with churches or with religion as such. An 
absolute separation of Church and State is one of the charac* 
teristic features of our Constitution. Then freedom of speech 
and of the press is another characteristic feature. It is to be 
observed, however, that these phrases are of necessity general 
and indefinite. Whether one has a right to utter his thoughts, 
depends on times and places, as well as on the thoughts them- 
selves. The freedom of the platform or market-place cannot 
be tolerated in a garrison or camp. Words that are harmless 
or beneficial in time of peace, may do much harm in time of 
war. Mr. Hamilton said the liberty of the press could not be 
regulated by phrases or declarations, but ** must depend alto- 
gether on public opinion, and on the general spirit of the peo- 
ple and of the government. ' ' * The right to ask that grievances 
be redressed, or the right of petition as it is called, is found in 
the old English charters; the Colonists brought it with them 
from the old home; their descendants put it in their first State 
constitutions, and naturally desired to see it incorporated in 
the National Constitution. 

610. The Sedition Law.— This law, enacted in 1798, for- 
bade, under the penalty of a fine of not more than $2,000, and 
imprisonment for not more than two years, the publication or 
printing of any false, scandalous, and malicious writings of any 
sort against the government of the United States, either House or 
Congress, or the President, with intent to defame them, or to bring 
them into contempt, or to stir up seditions, or to encourage unlaw- 
ful combinations against the government, etc. It was strongly 
opposed at the time as an abridgment of the liberty of speech and 
of the press, and it expired by limitation in 1801. 

Article IT, — A well regulated militia being necessary to the 
security of a free state, the right of the people to keep and bear 
arms shall not be infringed, 

I The Federalist, No. Si. 
22 
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611. The Right to Bear Arms. — Despotic rulers have 
generally been unfriendly to a citizen soldiery, but have rather 
preferred to rely on regular tr(M)p8. The friends of liberty, 
on the other hand, have commonly l>een unfriendly to large 
standing armies, and friendly to a citizen soldiery. One of the 
charges made against the King in the Declaration of Indepen- 
dence was, that he had quartered large bodies of armed troops 
among the people. To deny the people the right of bearing 
arms, or even of having them in their possession, is one of 
the steps commonly taken by rulers seeking to establish or 
maintain arbitrary government. This article throws the 
safeguard of the Constitution around the militia of the 
States. 

AHicle ITL — No soldier shall^in time of peace^ be quartered in 
any house without the consent of the owt^er, or in tlnie of war, but 
in a manner to*be prescrilyed by law. 

612. No BiLLETiNCJ OF SoLDiEKs. — Tho objects of billet- 
ing soldiers upon the people, a< it was formerly callerl in 
England, were to compel those in whos? houses they were 
billeted to support them, aud at the same time to overawe and 
intimidate them and their neighbors. 

Article IV, — 77i€ right of the people to be secure in their per- 
sonSy houses, papers, and effects against unreasonable searches and 
seizures* shall not be violated, and no warrants shall issue but upon 
probable cause, supported by oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be 
seized. 

618. Freedom from Seakciiks, Etc. — Protection against 
unreasonable searches and seizures, tlie Eufclisli people had, 
through great effort and sacrifice, extortcnl from royal power. 
The maxim, **every man's house is his castle," was thoroughly 
grounded in the English constitution. The American Colon- 
ists brought this immunity with them from the Mother Coun- 
try; they cherished and protected it until the Revolutionary 
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period, when they incorporated it in their Stat« constitutions, 
and naturally desired to see it incorporated in the National 
Constitution. 

[Articles V., VI,, VII., and VIII. have been discussed in 
the chapters relating to the Judicial Department.] 

Article IX. — The etiutneration in the Cotutitution of certain 
rights shall not be construed to deny or disparage others retained 
by the people. 

614. The Enumeratiom of Riqhts. — ^The Constitution 
and Amendments expressly enumerate certun rights as reserved 
or retained by the people. Amendments I., II., HI., and IV. 
are examples. The force of the Article is, that the particular 
enumeration of such rights shall not in any way be construed 
as meaning that other rights not so enumerated are surrendered 
or in any way impaired. 

Article X.—The powers not delegated to the United States bjt 
the Constitution, nor prohibited by it to th^ States, are reserved to 
the States respectively, or to the people. 

615. TiiE Powers Not Deleqateo. — As shown in a 
previous chapter, this Amendment is a formal statement of the 
theory on which the National Constitution wa^ framed, viz., 
to create a government of delegated powers. When this Arti- 
cle was under consideration in the House of Representatives, 
two motions were made to insert the word "expressly " before 
delegated, but both failed. 

616. AUENDMENTB I.-X. A BlLL OF RlQHTB. The 

amendments proposed in 1789 were proposed mainly with ref- 
crence to the controversy about a bill of rights; they are 
a bill of rights de facto, although not so called. Some said at 
the time that they were of no value, since they secured rights 
never endangered. They satisfied, however, a popular demand, 
and several of them have proved practical restraints on the 
Federal government. We are so little familiar wltK ftis, wdu^ 
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prohibited, as the abridgement of the freedom of speech, estab- 
lishments of religion, the quartering of soldiers in private 
houses, etc., that we but poorly appreciate at what cost these 
immunities were originally obtained by our English ancestors. 
The men of 1789, who had themselves passed through a 
struggle with arbitrary power, had a more vivid conception of 
their value. 

617. The Application of these Amendments. — It has 
sometimes been held that several of these amendments apply 
to the States, as well as to the Nation. For example, it has 
been said that the Fifth Amendment extends to all judicial 
tribunals in the United States, whether constituted bv the 
Congress of the United States or the States individually. 
This view is incorrect. Chief Justice Marshall, in 1833, held 
of all the amendments made up to that time: *' These amend- 
ments contain no expression indicating an intention to apply 
them to State governments.*' And Chief Justice Chase luld, 
in 1868, that the Fifth and Sixth ** were not desi^^ned as 
limits upon the State governments in reference to their ow:i 
citizens, but exclusively as restrictions upon Federal power/' ' 

[^Article XI. — This Article has been quoted and discussed 
in dealing with the Judiciar}'.] 

\^ArticIe XII. — This Article has been considered in connec- 
tion with the election of the President and Vice President.] 

1 17 Wallace. 321. 



CHAPTER XXXT. 



SLAVERY AND RECONSTRUCTION. 

Amendments XIII.-XV. 

618. Slavery North and Soi'th. — Under the Constitution^ 
slavery continued to decline at the North, until it came to an end 
without shock or violence. In 1787 it was generally expected that 
such would be the result at the South at no distant day, but new 
causes gave to history a wholly difterent direction. In course of 
time, the whole industrial system of the South was adjusted to 
slavery as a centre, which was followed, somewhat later, by the 
adjustment of politics to the same centre. 

()19. Free and Slave States. — The question whether the vir- 
gin territorj' beyond the Allegheny Mountains should be devoted 
to slave labor or to free labor, was raised as early as 1784. In 
1787 Congress prohibited slavery throughout the Northwest Ter- 
ritory forever; but when organizing the Southwest Territory, in 
1792, refused to apply the same principle to the region now com- 
prised in the Statefe of Alabama and Mississippi. 

At first there were seven Northern and six Southern States. 
Moreover, physical causes and the desire of statesmen to preserve 
what they called the ** balance of the Constitution'' tended to 
keep the numbers of free and slave States equal. In 1819 the 
balance was perfect. Up to this time, however, slavery had not 
become a political, or at least a sectional, question. 

620. The Missouri Compromise. — The feeling that no more 
slave States should be admitted into the Union declared itself 
when Missouri applied for admission with a slave constitution. 
The Missouri Compromise of 1820 embraced two main features; 
the admission of Missouri as a slave State, and the enacting of the 
f ol lowing prohibition: ** That in all that territory ceded by France 
to the Ignited States, under the name of Louisiana, which lies 
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North of 36° 30'', excepting only such part thereof as is contem- 
plated by this act, slavery and involuntary servitude, otherw ise 

• 

than in tlie punishment of crime, whereof the party shall have 
been duly convicted, shall be, and is, hereby forever prohibited." 

021 . The Admi.-sion ok 1 i:xaf.— After 1820 the political signifi- 
cance of the names North and ^outh became more definite. The 
admission of Maine to the Union balanced the admission of Mis- 
souri. Arkauhas balanced Michignn. Florida gave the South the 
preponderance. But territory available for slave States was now 
used up; nothing remained south of the parallel 36° SO'' but the 
Indian Territory, which had already been dedicated to the Indian 
tribes. At the North, Iowa and "Wisconsin were on the threshold 
of htalehood; while southwest and west of thohe states lay the 
great region outof which numerous States have since been carved. 
This state of things Southern statesmen strove to meet by secur- 
ing, in 18-15, the admission of Texas to the Union. 

«)22. TnK Mexican Annexations and Wilmot Proviso. — The 
annexation of Texas was shortly followed by the Mexican War, 
which closed in 1848 with a large annexation of Mexican terri- 
tory. Again, in ]sr).s, a second, though much smaller annexation 
was made. Hrf ore tiie war closed, the following proposition was 
offered in the Iltn.^e of Kepre-cntatives: 

" Provided that, as an express and fundamental condition of 
the acquisition of any territory from the Republic of Mexico by 
the United States, by virtue of any treaty which maybe negotiated 
between then^ and to the u>e l»y the executive of moneys herein 
appropriated, neither slavery nor involuntary servitude shall ever 
exist in any ])art of >aid territcjry, except for crime, whereof the 
party shall be lirst duly convicted." 

This celebrated i)roj)Osition is known as the Wilmot proviso,, 
from ^Ir. David Wilmot, who ollered it. Mexico had abolished 
slavery; and those who favored this proviso, as the majority of the 
Northern i)eo})lo did, desired to perpetuate the act so far as any 
Mexican territory coming to the United States was concerned. It 
failed, however, of adoption. 

()2n. The Comi-komise of 1850. — Almost at once it became 
necessary to deal with the territory'' acquired in 1H48. This was 
done, for tlie time, by the adoption of a series of measures known 
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together as the Compromises of 1850, of which these are the chief: 
The admission of California to the Union as a free State; the 
enacting of the Fugitive Slave Law; the understanding that new 
States, in the future, might be carved out of Texas, to be free or 
slave as their inhabitants should decide; the prohibition of the 
slave-lrade, but not of slavery, in the District of Columbia; the pay. 
ment to Texas of $10,000,000 for the part of the present territory 
of New Mexico east of the Rio Grande, which she claimed; and 
the organization of the Territories of New Mexico and Utah with- 
out slavery's being either expressly prohibited or permitted. The 
coinpromide of 1820 was in no way disturbed. In these disputes 
was evolved the dogma called " popular sovereignty," according 
to which the question whether there should be slavery in any 
Territory should be left for the people of the Territory to settle 
for themselves. 

024. The North and the South. — In these transactions the 
North and the South did not act as units. A number of men at 
i\w vS)uth always opposed the aggressive pro-slavery policy. A 
Htill larger number at the North opposed, or were indifferent to, 
the anti-slavery sentiment of that section. Political parties had 
never been organized with reference to slavery. Still, the issue 
tendeil to become more bitter and more sectional. Parties and 
politics were National only so long as slavery was kept out of 
sight. 

02 >. The Repeal op the Missouri Compromise. — The bill for 
organizing the Territories of Kansas and Nebraska, approved by 
President Pierce, May 30, 1854, declared the prohibition of 1820 
" inoi)erative and void, being inconsistent with the principle of 
non-intervention by Congress with slavery in the States and Ter- 
ritories, as recognized by the legislation of 1850, commonly called 
the conipromiae measures." The true intent and meaning of the 
Kansas- Nebraska Act was also declared to be: "Not to legislate 
slavery into any Territory or State, nor to exclude it therefrom, 
but to leave the people thereof perfectly free to form and regu- 
late their domestic institutions in their own way, subject only to 
the Constitution of the United States." 

626. The Position op Parties in 1856. —The new-formed 
Republican party disclaimed any intention of interfering with 
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slavery in the tStates where it existed; but its platform denied the 
right of any authority, whether of Congress or a Territorial gov- 
ernment, to give legal existence to slavery in any Territory of the 
United States, and declared also that the Constitution gave Con- 
gress sovereign power over the TerritorieSi and that it was both the 
right and duty of Congress, in exercising this power, to prohibit 
polygamy and slavery. On the other hand, the Democratic party 
put forth in 1856 the declaration, ** Non-interference with slavery 
in the States and Territories, or in the District of Columbia." 
Slavery in the Territories now became the great political issue. Mr. 
Buchanan, the Democratic candidate for President, was elected 
on this issue in 1856. 

627. The Dred Scott Decision.^ — In delivering the decision of 
the Supreme Court in this celebrated case, in 1857, Chief Justice 
Taney denied that negroes had a legal existence as persons in the 
United States, and that they could sue in the National courts. 
He denied, also, that Congress had supreme control over the Ter- 
ritories, and pronounced the Missouri Compromise of 1820 uncon- 
stitutional. Justices McLean and Curtis dissented. 

628. The Presidential Election of 1860. — In this canvas the 
Bepublican party stood united in opposition to the extension of 
slavery. The Democratic party, on the other hand, divided on the 
true intent and meaning of the non-interference principle. Both 
the Douglas and the Breckenridge wings agreed that Congress had 
nothing to do with the domestic institutions of the Territories and 
States; the people themselves, or the popular sovereigns, must 
decide such questions. But when, and in what capacity, should 
the people assert their power? The Breckenridge platform said 
the people could exercise it only when forming a constitution for 
admission to the Union; and that, in the meantime, all citizens of 
the United States had an equal right to settle in a Territory with 
their property of all kinds, without their rights of person or prop- 
erty being destroyed or injured by Congressional or Territorial 
legishition. The Douglas platform said, whether a Territorial 
legislature could or ooiikl not prohibit slavery was a question for 
the Supreme Court to determine. The result of the election was 
that Abraham i/mcoln, the Republican condidate, received 180 
Electoral votes out of iMYo. 

1 1 Sfott r. Saiidford. 1!) Howard. r»2s. 
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There now followed the eecession of the eleven States, as 
related in a previous chapter. 

r)29. The Emancipation Pboolamation.— At the North, slav- 
ery was generally considered the cause of the Bebellion, and the 
l>elief gained ground, as time went on, that it could not be finally 
suppressed without destroying its cause. President Lincoln, who 
shared this belief, issued a preliminary proclamation, September 
22, 1862, warning the inhabitants of the insurrectionary States that, 
on the first day of January, 1863, all persons held as slaves within 
any State or designated part of a State, the people whereof should 
then be in rebellion against the United States, should be then and 
forever free; and the executive government of the United States, 
including the military and naval authority thereof, would recog- 
nize and maintain the freedom of such persons. As the seceded 
States paid no lieed to this proclamation, on the day named the 
President issued his Emancipation Proclamation, in which he 
designated Arkansas, Texas, and Louisiana, except thirteen enu- 
merated parishes, Mississippi, Alabama, Florida, Georgia, South 
Carolina, North Carolina, and Virginia, except forty-eight counties, 
or West Virginia, and seven enumerated counties in the eastern 
part of the State, as the States and parts of States which were in 
rebellion, and to which the proclamation applied, in accordance 
with the terms of the preliminary proclamation. 

The Emancipation Proclamation was a war measure; no one 
pretended that the President could have issued it in time of peace. 
It ran: *' I, Abraham Lincoln, President of the United States, by 
virtue of the power in me vested as commander-in-chief of the 
army and navy of the United States, in time of actual armed 
rebellion against the authority and government of the United 
States, and as a fit and necessary war measure for suppressing 
said rebellion, do,*' etc. 

630. Amendment XIII. — President Lincoln's proclama- 
tion left slavery undisturbed in Maryland, Delaware, Ken- 
tucky, Tennessee, and Missouri, and parts of Virginia and 
Louisiana, To these States and parts of States his power as 
commander-in-chief did not extend, as they were not in rebel- 
lion. But the conviction that slavery in the United States 
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should come to an end with the war, continued to spread. So 
Congress — the Senate, April 8, 1864, and the House of Rep- 
resentatives, January 31, 1865 — proposed an amendment in 

these words: 

Article XIII. 

'^Section 1, — Neither Slavery nor involuntary servitude ^ except as a 
punishment for crime whereof the party shall have been duly convicUdf 
shall exist within tht United StateSy or any place subject to their juriS' 
dictidiK 

** Section -2, — Congress shall have power to enforce this Article by 
appropriate legislaiion" 

631. The Ratification of the Amendment. — Secre- 
tary of State Seward issued his certificate, December 18, 18659 
announcing that the Amendment had received the ratifications 
of the requisite number of States, and declaring it valid as a 
part of the Constitution. 

In his certificate, Mr. Seward named twenty-seven 6f the thirty- 
six States as having ratified the Amendment, just three-fourths. 
Eight of these had seceded; they had formed new State constitu- 
tions under the proclamations of Presidents Lincoln and Johnson, 
but not one of them was represented in Congress, and not one had 
Congress declared restored to the Union. Subsequently, Congress 
declared these eight States, and two others, in a state of insur- 
rection. Hence the validity of the ratification was sometimes 
(luestioned. Two replies have been made to the objection. First, 
that the nineteen loyal States that ratified were two-thirds of the 
States of tliat class, and that these were all the States that should 
be consulted. Secondly, that Congress had not, at the time, 
declared the ten States in insurrection, and that the subsequent 
act was not retroactive. The Amendment, however, was sent to 
all the States indilfcrently. In connection with the first theory 
it may be remarked, that the ten first amendments did not receive 
the ratilication of three-fourths of the thirteen States, but only of 
the eleven tliat had ratified the Constitution at the time of their 
adoption. Four loyal States ratified Amendment XIII. after Mr. 
Seward's procdaniation was issued. 
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1)32. Amendment XIV. — This Amendment, which was a 
part of the Coagreasional plan of reconetruction, waa proposed 
June 16, 1866. Congress made its ratification by the ten 
States that were declared ia insurrection in March, 1867, a 
conditiou uf their being formally restored to the Union. By 
July 20, 1868, six of these States and twenty-three others had 
given their ratifications, although Ohio and New Jersey had 
subsequently withdra\va theirs. Twenty-nine States are three- 
fourths of thirty-seven States, but not twenty-seven. Secre- 
tary Seward, im the date given, issued his certificate reciting 
the facta, and stating that the Amendment bad been ratified, 
prcjvided the rutificatioua of Ohio and New Jersey were to be 
(■(Hinted, iL point that he had not, he said, legal power to decide. 
CongresM imuiediately adopted a concurrent reeolutioa declar- 
iug the Amendment ratified, and a part of the Constitution, 
and iustrucling the Seci-etary to issue a certificate to that effect. 
This hu itid July 28, 1868. Subsequently, other ratifications 
were given, making thirty -three In all. 

Station l.—Atlpenongboiitornaturalizedinthe United States, 
nml siiJ^i'i-t III the JurindiKtirm thervof, art Htizena of the United 
tit'it'-iiandiifthr Stale wherein they reside. No State shiiU make or 
eiiforiK liny law mhi'-h shall bridge the pHoileges or intmunitiea 
of t ili:iii/i of Ihi- I! iill^l Stote« ; mrrHhall any State deprive any 
jierson 'flife, liberty, or projifrty, without due process of law, nor 
deity to iniy perxott ii^lthlii its Jurisdiction the equal protection qf 
the laws. 

633. ('iT»]::N>jiiii> Depiked. — This clause is a denial of 
the prineipk' on wliick the Dred Scott decision rested, viz., 
that a uegro could nut be a citizen of the United States. The 
Civil Rij^'hts Act of April, 1866, had declared the right of 
colored pi^rKou.s to citizenship, but as this was only opposing an 
act of Congre^ to a decision of the Supreme Court, it was 
deemed advisubltt, by constitutioual provision, to declare all 
persons born or naturalized in the United States, and subject 
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to the jtirifKliction thereof, citizens of the United States and 
of the State wherein they reside. The privil^es or immnni- 
tie«i of citizens of the United States cannot be readily cata- 
logued; but legal protection of life, liberty, and property, the 
right to form family relations, the right to exemption from 
unequal taxation, to choose one*s profession, and to the use of 
the courts of law, are unquestionably included. The suffrage 
is a political and not a civil right. 

634. Due Process of Law. — ^The effect of the provision 
in relation to this subject is that these rights are placed under 
the protection of known and established principles and maxims. 
Life, liberty, and property are representative terms, and cover 
every right to which a member of the body politic is entitled 
under the phrase, ** the equal protection of the laws." It is not 
understfH)rl that this phrase abolishes class distinctions that are 
founded in nature and reason, but only such as are purely 
arbitrary'. ** It is a formal declaration," says Judge Cooley, 
"of the great principle that has been justly said to pervade 
and animate the whole spirit of our constitution of govern- 
ment, that all are equal before the law." 

The Supreme Court has refused writs of hnbfag corpus asked 
for to stay the execution of criminals condemed to death by the 
n**p of clcctririty under a law of New York prescribing that mode 
of piinisliment in capital cases. In Kenimler's case* the petition 
f(jr the writ was put on the ground that since the punishment was 
cruel nn<l unusual, the execution of the sentence would be in 
contravention of the clause that "no State shall deprive any per- 
son of life, liherty, or proi)erty, without due process of law; nor 
deny to any person within its jurisdiction the erpial protection of 
the laws." The Court held that the statute was not repugnant to 
the Constitution. The Cliief Justice said burning at the stake, 
crucitixion, breaking at the wheel, or the like would be cruel pun- 
ishments within the meaning of the Constitution. The Court also 
held that .\inendnient VI I f. has no application to the State juris- 

1 In lie Keminler. i:;o U. S., 43C. 
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prudence. The Superior Court of New York has also decided 
that the proposed punishment is not cruel or unusual. 

Section 2, Representatives shall be apportioned among the sev- 
eral States according to their respective numbers, counting the whole 
number of persons in each State, excluding Indians not taxjced. 
But when the right to vote at any election for the choice of Elect- 
ors for President and Vice-President of the United States, Repre- 
sentatives in Congress, the executive and judicial offitei-s nf a State, 
or members of tTie legislature thereof is denied to any of the 
male inhabitants of such State, being twenty -one years of age, and 
citizens of the United States, or in any way abridged, ext-ept for 
participation in rebellion or other crime, the basis of represen- 
tation therein sJuill be reduced in the proportion which the num- 
ber of sv^h male citizens shall bear to the whole number of male 
citizens twenty-one years of age in such State, 

635. Reason for the Clause. — In 1868 negroes were 
denied the suffrage in nearly all the States, North as well as 
South. The statesmen controlling Congress at that time 
believed that this was a situation that boded ill to the colored 
race, especially in view of the recent emancipation of the slaves. 
The whites, it was feared, would discriminate against the 
negroes, and it was held to be the duty of the National gov- 
ernmeut to see that they were protected in their civil rights. 
According to American ideas, the direct road to such protec- 
tion is the right of voting. But the regulation of the suffrage 
had always belonged to the States; there was also a wide-spread 
prejudice against conferring it on colored men at all. So 
this clause was devised, in the expectation that the Southern 
States, rather than submit to a large reduction of their repre- 

■ 

sentation in the House of Representatives and in the Electoral 
Colleges, would grant the suffrage to colored men. The clause 
offered the Southern States a strong political inducement to 
give the negro the vote. Not one of these States complied 
with the condition; but, as the next apportionment of Repre- 
sentatives was not made until Amendment XV. had been 
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declared iu force, the clause has Dever had the slightest effect. 

Nor is the first section of the Article anything more than a 

formal declaration of the rule of apportionment after the three- 

iifths rule ceased to operate. 

Section 3. — No person .shall be a Senator or Representative in 
Congi'ess, or Elector of President and Vice-President, or hold any 
office f dcil or military, under the United States, or under any State, 
who having previously taken an oath, <w a member of Congress, or 
as an officer of the United States, or as a member of any State legis- 
lature, or as an executive or Judicial offi/ier of any state, to support 
the Constitution of the United States, shall Tiace engaged in insur- 
rection or rebellion against the same, or given aid or contort to the 
enemies thereof. But Congreas may, by a vote of two-thirds of 
each Hotuse, remove sut:h disability, 

636. The Object of the Section. — The effect of this 

section was to put the political and military leaders of the 

Rebellion under a temporary disability to hold office. Congress 

has often legislated on the subject. The last general Amnesty 

Act, passed in 1872, removed all disabilities from all persons 

save Senators and Representatives of the Thirty-sixth and 

Thirty-seventh Congresses, officers in the judicial, military, 

and naval service, and foreign ministers. 

Section 4. — The validUy (>/ the public debt of the United States, author- 
ized by latr, including debts incurred for the payment of pensions and 
bounties for services in Sfippressing insurrection and rebellion, shall not 
be questioned. But neither the United States 7wr any State shall assume 
or pay any debt or obligation incurred in aid of instirrection or rehellion 
against the United States, or any claim for the loss or emancipation (f any 
slave; but all such debts, obligations, ojid claims shall be held illegal and 
void, 

637. Objects of the Section. — In 1866 it was feared 
that elTorts might be made (1) to repudiate the debt created to 
suppress the Rebellion; (2) to pay the Southern debt; or 
(3) to pay for the slaves that had been emancipated. Hence 
the incorporation of the foregoing prohibition in the Consti- 
tution. 
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Section o, — The Congress shall have power to enforce ^ by appropriate 
legidation^ the provisions of this Article, 

G38. Amendment XV. — When the Constitution went 
into operation, in 1789, persons of color voted in several of the 
(States. Subsequently the right was denied in nearly all of the 
States. This was the situation in 1866. It was soon seen 
that the indirect plan of securing such persons the sufErage, 
incorporated into Amendment XIV., would either fail wholly 
of accomplishing its purpose, or would be a long time in 
doing so. Congress accordingly proposed a new amendment 
to accomplish that end directly. Tliirty of the thirty-seven 
States having duly ratified it. Secretary Fish issued his certifi- 
cate declaring it in force, March 30, 1870. It is in these 
words : 

** Section 1, — The rigid of cUiznis of the United States to rote shall 
not be denied or abridged by the Uniled Stately or by any Slate ^ on account 
of race, color ^ or prerions condition of serintnde, 

^^ Section ^. — The Congress shall have power to enforce this Article by 
appropriate legislation ." 

039. TiiK Effect of Amendments XIII. -XV. — The circum- 
cjtances uiidtT which the^e amendments were incorporated into 
the ConHtitiition, were not favorable to a careful consideration of 
their foal import and probable efl'ect. They were adopted to pre- 
vent present evils; and how far-reaching tliey might prove to be, 
was not maturely considered. Even those members of Congress 
who agreed in desiring to ^nake such another conspiracy as the 
Southern Rebellion impossible, by no means agreed as to their 
innnediate or ultimate effect. Hence, when the amendments had 
l)ecomo parts of the Constitution, the questions arose at once: 
How far have they weakened the States? How far have they 
strengthened the Union? 

640. The Slauohter-House Cases. — These questions have 
since been passed upon, in their general features, by the Supreme 
Court. In the Slaughter-House Cases the Court said: 

** We do not see in those amendments any purpose to disturb 
the main features of the general system. Under the pressure of 



352 THE NATIONAL GOVEBNMENT. [PaBT II. 

all the excited feeling growing out of the war, our statesmen have 
still believed that the existence of the States, with powers for 
domestic and local [government, including the regulation of civil 
rights — the rights of person and property — was essential to the 
perfect working of our complex form of government, though they 
have thought proper to impose additional limitations on the 
States, and to confer additional power on that of the Nation." ^ 

And Mr. Justice Miller, commenting upon the decision hM 
said: " The necessity of the great powers conceded by the Con- 
stitution originally to the Federal government, and the equal 
necessity of the autonomy of the States and their power to regulate 
their domestic affairs, remain as the great features of our complex 
form of government." 

641. The Civil Rights Acts. — Soon after the Thirteenth 
Amendment was declared in force, Congress passed the first of 
that series of acts known as the Civil Rights Acts, with a view 
** to protect all persons in the United States in their civil rights." 
The last of these Acts, bearing date March, 1875, Section 1, 
declared: 

" That all persons within the jurisdiction of the United States 
shall be entitled to the full and equal enjoyment of the accom- 
modations, advantages, facilities, and privileges of inns, public 
conveyances on land or water, theatres, and other places of public 
amusement, subject only to the conditions and limitations estab- 
lished by law, and applicable alike to citizens of every race and 
color, regardless of any previous condition of servitude." 

The succeeding section imposed penalties for violations of 
the rights here enumerated, and prescribed legal remedies. It is 
clear that if the new amendments authorized such legislation as 
this, then they had fundamentally changed the nature of our 
government. But in the Civil Rights Cases,' decided in December, 
1882, the Supreme Court held that it was unconstitutional, so far 
as it related to the State8. 

642. Amendm?:nts Proposed but not Ratified. — Of these 
there are four. The three tirst have been quoted in preceding 
pages. The last one, sometimes called from its author, Hon. 

1 10 Walhice, 3«. 
« l(K) U. 8. Reports. 
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S. A. Douglas, ** the Douglas Amendment." proposed in I86I9 
was in these words: 

** No amendment shall be made to the Constitution which will 
authorize or give to Congress the power to abolish or interfere, 
within any State, with the domestic institutions thereof, including 
that of persons held to labor or service by the laws of said State." 

643. The Growth op the National Constitution. — 
This growth, which has been very great, has been effected in 
two ways, viz: by adding amendments to the Constitution, and 
by giving more expanded interpretations to the original clauses. 
Both of these steps have been taken in consequence of the 
growth of the Nation and the appearance of new factors in 
our civilization. The written constitution of no living people 
can remain wholly stationary; it must respond to new thoughts 
and new needs. Two or three illustrations falling under the 
second head may be given. 

(1) Mr. Jefferson thought the annexation of foreign terri- 
tory unconstitutional. History made it necessary, the Supreme 
Court pronounced it constitutional, and the Nation has acqui- 
esced. 

(2) Once legal-tender notes and National banks, such as 
we know them, would have been pronounced unconstitutional. 
The Civil War seemed to render them necessary, the Court 
found warrant for them, and the Nation has given its approval. 

(3) The clause granting power to Congress to regulate 
commerce between the States has proved large enough to take 
in the mighty commercial system of the country ; the steam- 
boat, the railroad, and all the machinery of modern commerce. 
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THE RELATIONS OF THE STATES TO THE UNION. 

644. The Constitution Half a Political System.— ^ 
Our examination of the National government of the United 
States shows very clearly that it is but half a political system. 
No state could exist a day with such an imperfect government 
as this. The explanation of what might strike a foreigner as 
a strange anomaly is, that the regulation of the important 
matters that the Constitution omits was already entrusted to a 
series of secondary jurisdictions called the States. 

(14'). The Union Dependent on the States. — The 
(Constitution enlarged the sphere of the National government, 
and irave it power to act directly upon the people irrespective 
of the States. But it is still necessary for the States to 
keep tiie complex machinery of the government in motion. 
The Constitution assumes: (1) That the legislatures will fix 
♦liialiflcations for the electors of Representatives; (2) That the 
States will conduct or manage the elections of Representatives; 
(o) That the legislatures will elect Senators; and (4) That 
each State will appoint Presidential Electors. 

Plainly, if the States should fail to perform these duties, 
or any of them, the National system would fall into ruins. 
Here the National government has no coercive power what- 
ever. Hence the State governments are part and parcel of the 
National government; or, as Judge Jameson puts it, **The 
constitutions of all the States form a part of the Constitution 
of the United States."* 



iThe Coustitutional Conyentlon, 87, 88. 
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646. The Proper State Sphere. — ^But, important as 
are the National functions performed bj the States, they do 
not determine the proper State sphere, but are only incidental 
and secondary. The real sphere of the State is the exercise of 
those necessary powers of government which are not delegated 
to the Nation. These powers have been treated with some 
neglect both by practicarpoliticians and by students of Politi- 
cal Science. The causes are obvious. In the division of 
powers made a century ago, the more imposing ones were 
assigned to the Nation, the less imposing to the States. Then, 
National politics has grown at the expense of State politics ; 
Washington is a larger political theatre than Albany or 
Columbus. 

647. The Relations op the Citizen to the two 
Jurisdictions. — Important as the powers of the Nation are, 
the common citizen, in time of peace, has few relations with it 
outside of the Post Office Department, while his relations with 
the State are numerous and constant. 

Said President Garfield in 1871: ** It will not be denied that 
the State government touches the citizen and his interests twenty 
times where the National government touches him once. For the 
peace of our streets and the health of our cities; for the adminis- 
tration of justice in nearly all that relates to the security of per- 
son and property, and the punishment of crime; for the educa- 
tion of our children, and the care of unfortunate and dependent 
citizens; for the collection and assessment of much the larger 
portion of our direct taxes, and for the proper expenditure of the 
same, — for all this, and much more, we depend upon the honesty 
and wisdom of our General Assembly [of Ohio), and not upon the 
Congress at Washington.*' * 

Mr. Woodrow Wilson, discussing the same subject, says the 
twelve greatest subjects that have occupied the public mind of 
England in the present century are: Catholic emancipation. Par- 
liamentary reform, the abolition of slavery, the amendment of 

i Works ].. 730 
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the poor laws, the reform of municipal corporations, the repeal 
of the corn laws, the admission of the Jews to parliament, the dis- 
establishment of the Irish Church, the alteration of the Irish land- 
laws, the establishment of national education, the introduction of 
the ballot, and the reform of the criminal law. And all of these 
except the com laws and the abolition of slavery would have 
been, under our system, so far as they could be dealt with at ail, 
subjects for State regulation exclusively.^ 

iTb« state, 487. 



CHAPTER II 



THE STATE CONSTITUTIONS. 

648. The Reorganization op the States. — Independ- 
ence destroyed the old legal foundation of the States, and made 
it necessary to provide a new one. A* people so tenacious of 
political habits as the Americans of that day, and so committed 
to government by law, could not rest until they had adjusted 
their local governments to the new order of affairs. In fact, 
they did not wait for the formal declaration of independence 
before beginning. As early as May, 1775, colonies began to 
apply to Congress for advice to guide them in the emergency 
that had arisen. Passing by earlier and partial replies, Con- 
gress adopted, May 10, 1776, the following resolution, with an 
appropriate preamble : 

** Resolved, that it be recommended to the several assem- 
blies and conventions of the United Colonies, where no gov- 
ernment sufficient to the exigencies of their affairs have been 
hitherto established, to adopt such government as shall, in 
the opinion of the representatives of the people, best conduce 
to the happiness and safety of their constituents in particular 
and America in general.'* 

All the Colonies but two acted in conformity with this 
recommendation. Their action took the form of State con- 
stitutions, adopted and put in force in the years 1776-1780. 

649. The Fikst Constitutions. — These constitutions 
were the first instruments of the kind ever made. Some of 
them, framed in haste, were very brief and defective, and 
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were soon laid aside; others were well matured, and that of Mass* 
achusetts is still in force. The first constitutions were drawn 
up by State conventions or congresses, some of which were 
composed of members of the assemblies, and some especially 
constitued for that purpose. The General Court of Connecti- 
cut formally declared, in 1776, that the charter granted by 
King Charles II. in 1662, and adopted by the people, should 
be and remain the civil constitution of the State. Rhode 
Island also continued her charter, but without any formal 
declaration to that effect. Connecticut adopted her first con- 
stitution in 1818, and Rhode Island hers in 1842. 

650. The Change from Colony to State. — ^The CoU 
ouial governments were not destroyed, but continued under a 
new name. The division into three branches, the bicameral 
legislature, the parliamentary law, the independent executive 
and judiciary, and the old systems of local government, were 
all perpetuated. As one has said: ** The Revolution was not 
a war against these things; it was a war for these things — ^the 
common property of the Anglican race.** 

651. The Source op the New Constitutions. — ^This 
was the popular will. From that day to this supreme political 
power in the United States, both as a theory and a fact, has 
resided in the people. Only the constitution of Massachu- 
setts, of those first formed, was submitted to the people for 
their ratification; but the assemblies, conventions, and con- 
gresses that ordained the others did so as the representatives of 
the people. The Virginia preamble ran: **We, the dele- 
gates and representatives of the good people of Virginia, do,'* 
etc. That of Massachusetts: ** We, the people of Massachu- 
setts," etc. 

652. The Model op the National Conbtitutioh. — 
Mr. Gladstone has said: "As the British constitutioa la tK<^ 
most subtle organism whicli Yiaa pxoe^^^^^i l"tQ»\s\. ^t^^^gtte^s^^ 
history, so the American ConRt\t\xt\o\i \% XXi^ ^^^"^ >^Qi^^^^^ 
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work ever struck off at a given time bj the brain and purpose 
of man.*' But the American Constitution jn respect to its 
elements has also proceeded from progressive history. What 
the Federal Convention did, was not to invent new ideas and 
methods, but to select and combine old ones. Only in the 
selection and combination of its constituent parts, can the 
National Constitution be said to have been ''struck off at a 
given time by the brain and purpose of man.'' In a general 
sense, the Convention of 1787 found the model after which it 
patterned, as respects substance, in the English government; 
but in a more strict and limited sense, it found this model in 
the State constitutions then in force. 

653. The Models op the State Constitutionb. — But 
where did the States find their models ? The State constitutions, 
as documents, were no doubt immediately suggested by the 
Colonial charters. In important respects they differed from 
the charters : the charters emanated from the king, the constitu- 
tions from the people themselves; the charters were grants of 
rights and powers to the people; the constitutions grants of 
power made by the people to government. Both the constitu- 
tions and charters had a certain likeness to the old English 
cliarters, as Magna Charta, and the bills of right, while the 
constitutions made or proposed for England in the time of the 
Commonwealth may have been in the minds of the statesmen of 
l77(>-1787. Mention may be made of the Instrument of Gov- 
ernment tliiit created the Protectorate in 1653.' 

(y'A. The Number of Constitutions. — All the constitutions 
adopted in 1776-1780 have been discarded for new ones but that of 
Masnachiisetts, and that has been amended in important particu- 
lars. Then, in 1791, the new States began to swell the number of 
constitutions. Since the declaration of independence there have 
been promulgated in the 4-4 States, 111 distinct constitutions, either 
newly adopted or completely revised, and to them more than 200 
amendments have been made at different times, of more or less 
importance.^ 

i Bee Hitchcock: American State OonBtVtuWoTiftAV^^. 
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655. The Later Con8titution8. — ^As a class, the later 
constitutions difPer from the early ones in several features, of 
which the following may be particularized : 

( 1 ) They are framed by constitutional conventions, or con- 
stituent assemblies, duly convoked and elected for that pur- 
pose. The first constitutions were all revolutionary acts. 

(2) They are submitted to the people for ratification by a 
popular vote. This had become the uniform rule until broken 
by Mississippi in 1890. 

(3) They are much more elaborate and complete. This is 
partly due to the increased complication of government and 
the increased complexity of society. For the rest, it may be 
attributed to popular jealousy of authority, and to a desire so to 
limit and qualify the powers of government as to prevent 
abuses. 

656. Amendments. — ^The State constitutions make pro- 
visions for their own amendment. This involves the two steps 
of proposal and ratification. The first step is taken by the 
legislature; in some States a majority, in some three-fifths, and 
iu some two-thirds of all the members elect are neoessary for 
this purpose. A few States require the concurrence of two 
successive legislatures. In every State but one the ratification 
is by the popular vote. In some States a majority of all the 
votes cast at the election are required; in some a majority of 
those cast on this particular question sufiices. The Rhode 
Island legislature must approve an amendment by a two-thirds 
vote of each branch after the people have approved it. In 
Delaware the ratification is given by the legislature succeeding 
the one that proposed the amendment. The legislature of 
New Hampshire cannot propose amendments, but they may sub- 
mit to the people the question of calling a convention to do so. 

667. Constitutional Conventions. — Many of the States 
provide for calling conventions to revise their constitutions. 
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Some legislatures are required to submit the question to the 
people at stated periods : in New Hampshire the rule is once in 
7 years; in Iowa, once in 10; in Michigan, once in 16; and in 
New York, Ohio, Maryland, and Virginia, once in 20. All 
constitutions framed by such conventions, and all amendments 
proposed by them, as well as those proposed by the legislatures, 
must be sent to the people for their approval. 

658. The Divipion op Political Powers. — The Na- 
tional Constitution has the following features: 

(1) It delegates certain powers to the Union; 

(2) It prohibits certain powers to the Union; 

(3) It prohibits certain powers to the States; 

(4) It expressly reserves to the States, or to the people, 
all such powers as are neither delegated to the Union nor pro- 
hibited to the States. ^ 

It has been explained in a previous chapter that the powers 
of the National government are delegated, the powers of the 
State governments inherent. 

659. The Limitations of the State Governments. — 
It must not be supposed that the State governments possess and 

I Mr. C. G.TIedman ("The Unwritten Constitution of the United States," 
136 ) thus illustrates the constitutional provisions in regard to powers. 




•' Outer Circle represents totality of governmental powers. 
"Circle A = powers delegated to the United States. 
"Circle B = equal powers reserved to the States. 
*' Segnient C — concurrent powers. 

•'Segment D = powers prohibited to both branches of goverment. 
" Segment E = powers prohibited to the States, but neither prohibited nor 
delegated to the United States. 
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exercise all the reserved powers. The reservation 1% made to 
tlie people of the States, not to the State governments; and the 
people in the State constitutions deny such reserved powers to 
their State governments as they see fit. From the first the people 
have withheld powers from the governments that they have 
constituted; and in later years they have witheld more such 
powers than formerly. Thus, the States might establish State 
churches, deny to citizens the right of petition, or the right to 
bear arms, and unduly limit, or even deny, the right of trial 
by jury; but the State constitutions carefully guard these 
points, and many more besides. For example, the Pennsyl- 
vania bill of rights closes with this declaration: ** To guard 
against transgression of the high powers which we have dele- 
gated, we declare that every thing in this Article is excepted 
out of the general powers of government, and shall forever 
remain inviolate." 

660. The Scope of the Present Inquiry. — It is neither 
possible nor desirable in the present work to examine in detail 
all the fortv-fonr State constitutions, or even any one of them. 
The full discussion of the National Constitution renders that 
superfluous. A general statement of the nature and operation 
of the State governments, with some account of the principal 
variations, will amply suflfice for the present i)urpose. 

66 1 . Th e Three Departments. — The States all preserve 
the old three-fold division of government^il powers and depart- 
ments, and it constitutes the main frame work of their consti- 
tutions. The National Constitution, by devolving certain 
duties upon the legislatures and governors, makes this three- 
fold division necessary; a State without it would not have a 
republican form of government within its meaning. 
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CHAPTER ni. 



THE STATE LEGISLATURES. 

662. Names. — The Legislature is the name generally 
applied to the law-making body of the States, but this is not 
always the constitutional name. Li new Hampshire and 
Massachusetts it is called the Greneral Court; in North Dakota, 
Montana, and Oregon, the Legislative Assembly; in Maine, 
New York, New Jersey, Florida, Texas, Michigan, Wisconsin, 
Minnesota, Nebraska, Elansas, South Dakota, Wyoming, 
Washington, Idaho, Nevada, and California, sixteen in all, 
the Legislature; in the other twenty-three States, the General 
Assembly. 

663. Names of the Two Houses. — In Georgia from 
1787 to 1789, in Pennsylvania from 1776 to 1790, and in Ver- 
mont from its admission to the Union to 1886, the legislature 
consisted of a single house. But these are the only exceptions 
to the prevalence of the bicameral system. In all the States 
the upper house is called the Senate. In Maryland, Virginia, 
and West Virginia, the lower house is the House of Delegates; 
in California, Nevada, Florida, New York, and Wisconsin 
the Assembly; in New Jersey, the General Assembly; and in 
the thirty-five other States the House of Representatives. 
Previous to 1868 North Carolina called her lower house the 
House of Commons. 

664. The Terms of Senators and Representatives. 
— In Massachusetts and Rhode Island the seuatorial term is 
one year; in New Jersey three years; in Maine, New Harap- 

(3G8) 
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shire, VermoDt, ConDecticut, Xew York, North CttroliDa, 
Georgia, Tenneesee, Ohio, Michigan, Nebraska, South Dakota, 
and Idaho, two years. In the remaining twcoty-eight States 
it is four years. In Connecticut, Massachusetts, New York, 
New Jersey, South Carolina, the representatives hold one 
year; in Louisiana four years; in the other States two years. 

665. The Pay op Senators and Representatives. — In 
all cases this is the same for members of both houses. Some- 
times it is fixed, or at least the maximum, by the constitution, 
but coramonly it is ascertained by law. It ranges from a dol- 
lar a day and mileage at eight cents a mile, in Rhode Island, 
to $1,500 a year and mileage at ten cents a mile, in New 
York. 

666. The Number of Members. — This varies widely 
in the different States. It is either fixed by the State 
constitution, or it results from the application of a rule that 
the constitution prescribes. The number of senators varies 
from 9 in Delaware to 61 in lUinoiB; the number of represent 
tatives from 21 in Delaware to 321 in New Hampshire. 

667. Apportionment. — The rule that ia followed in the 
apportionment of members of the houses of legislation is popu- 
lation, but population as limited by town and county lines. 
In apportioning senators much closer attention is paid to such 
lines than in apportioning representatives. The widest depart- 
ure from this rule is Vermont, where representatives have 
always been distributed among the towns equally, while scna> 
tors are assigned to the counties according to their population. 
First constitutions always contain an apportionment of repre- 
sentation, and often later ones; and all the constitutions, with 
the exception of Delaware, provide for a periodical redistribu- 
tion of members. Some very definite rules regulating the matter 
arc prescribed, and their application is enjoined upon some 
(unslitutcd State authority. 

2i 
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The common practice is to entrust this duty to the legisla- 
ture, but in Maryland it is given to the Governor, and in Ohio 
to the Governor, Auditor, and Secretary of State. By far the 
laiger number of States provide for a new distribution following 
each National census. Ten States, California, Nevada, Oregon, 
Nebraska, Missouri, "Wisconsin, Indiana, ;Michigan,.^Iinnesota, 
and New Hampshire, that have intercalary State censuses, provide 
for them once in five years. 

668. Representative Population. — This differs some- 
what in different States. In some it is tlie total population as 
enumerated; in some the total, excluding ^llicDi^; in some the 
total, excluding Indians not taxed; in some the total, excluding 
Indians not taxed and aliens. Some States make the rule the 
total population, excluding aliens iucai)al)lo (f naturalization, 
as the Chinese in California; some, the total ^\ liite population, 
and a few, the voters. 

609. Districting the State. — Generallv some civil 
division already existing is adopted as a unit, as the county in 
the Middle and Western States, and both the county and the 
town in New England. As it is not deemed desirable that 
the members of the two houses should have just the same con- 
stituents, the representative and senatorial districts do not 
commonly coincide. The factors to be considered in establish- 
ing the two districts are, the number of members to be dis- 
tributed, population, existing civil divisions, and the represen- 
tation of fractions. 

The common rule is to fix in the constitution major and 
minor numbers for each house, leaving a discretionary power to 
the legislature within these limits. In such cases the legislature 
ordinarily first fixes the number of members, then determines 
ratios of representation by dividing tlie i)opulation by this num- 
ber, and finally establishes the districts with reference to the 
quotient. This is the method employed by Congress in appoint- 
ing National Representatives under the censuses of 1850 and 
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IW), except that Congress left the districting to the State legis- 
latures. 

A few Constitutions, however, fix ratios of representation, and 
direct that these ratios shall be applied to the population to ascer- 
tain the size of the houses by division. 

Most of the constitutions give the State authority charged 
with the duty of appointment, power to group counties when 
necessary; while they also deny or limit power to divide the civil 
division adopted as the unit. "With a view of preventing the 
aggregation of too much political power at one point, most of the 
States having large cities limit the number of representatives 
assigned to them by requiring a larger population than in other 
parts of the State. Several States assign to each county at least 
one representative; while Isew Jersey assigns one senator and 
Comiecticut two senators to each county. The representation o£ 
fractions is duly provided for; but the subject, which is quite 
technical, need not be considered here. 

670. Legislative Sessions. — ^The Constitutions of Mass- 
achusetts, Connecticut, Rhode Island, New York, New Jersey, 
and South Carolina provide for annual sessions; the constitu- 
tions of the other States, for biennial sessions. In Ohio, how- 
ever, every legislature elected under the present constitution, 
with a single exception, has held an adjourned session, thus 
defeating the intent of the constitution. The governors of the 
States may call special sessions when the occasion for them 
arises. 

671. Length of the Sessions. — Some of the States, as 
Maine, New Hampshire, Massachusetts, Connecticut, Rhode 
Island, New York, New Jersey, Delaware, South Carolina, 
and Ohio, have left this matter wholly to the discretion of their 
legislatures. In other States the length of the constitutional 
session ranges from 40 days in Georgia, Colorado, Nebraska, 
and Oregon, to 150 in Pennsylvania. 

672. Powers op the Separate Houses. — ^These axe 
practicaUy the same as the powers possessed by the Houses of 
Congress. 



•A-M'MM^MHikUMAMMH^riMMHMIiMI 



372 THE STATE GOVEBNlfENTS. [PaBT III. 

I 

(1) They are the judges of the qualificatioDS, electioDS, 
and returns of their own members. 

(2) They choose their own officers, except that the lieu- 
tenant governors in the States having ?uch an officer are the 
constitutional presidents of the Senates. 

(3) The House of Representatives has the sole power of 
impeachment, while the Senate is the trial court. Some 
States, however, associate members of the judiciary with the 
Senate in the trial of impeachment cases. For instance, the 
constitution of New York constitutes the President of the 
Senate, the Senators, or a major part of them, and the Judges 
of the Court of Appeals, or a major part of them, such a 
court. 

673. Legislative Powers. — The powers of legislation 
that are reserved to the States, or to the people, are fur moro 
numerous than those delegated to Congress. Still, the State 
legislature by no means possesses all these reserved powers. 
The people prohibit the legislature to exercise the powers that 
they wish to retain in their own hands. There is no express 
delegation of power. No State constitution contains such a 
section as Section 8, Article 1, of the National Constitution: 
'^Congress shall have power," followed by an enumeration of 
the principal powers of legislation delegated. Such of tlic 
reserved powers as are not denied them the legislatures may 
exercise. 

()74. Lecjislative Powers Reserved. — These differ in 
different States. However, all the States that have adopted 
new constitutions in recent years have shown an increasing 
jealousy of the legislative department. The Peun>ylvania 
constitution devotes an entire article of thirty-two sections to 
limiting the power of the legislature. Montana provides that 
the le^nshitive assembly shall not pass local or special laws on 
more than thirty enumerated subjects. The constitution ol' 
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Ohio says: *' All laws of a general nature shall have a uni- 
form operation throughout the State.'* The purpose of such 
provisions is to prevent the evils growing out of special legis- 
lation. 

675. Modes of LEOiSLATrox. — The provisions relating to 
this subject are commonly much more minute than those found 
in the National Constitution. Still, State modes of legislation 
do not widely differ from those followed in Congress. Some 
constitutions prescribe that bills on all subjects may originate 
in either house; others, that bills for raising revenue must 
originate in the lower house. Some provide that all legisla- 
tion must be by bill; others are silent on this point. It is 
common to specify that no bill shall relate to more than one 
subject, and that this shall be distinctly stated in the enacting 
clause. Enacting clauses are of different forms. In Ohio it 
is : * * Be it enacted by the General Assembly of the State of 
Ohio. ' ' In Michigan : ' ' The people of the State of Michigan 
enact." 

676. Enacting Laws. — ^The rules regulating this subject 
are established by the constitution. Sometimes a majority of 
a quorum suffices to carry a measure, but commonly a majority 
of all the members elected to each house is necessary. In four 
States, Rhode Island, Delaware, North Carolina, and Ohio, 
the action of the legislature alone is sufficient for the enact- 
ment of laws, as they have never given their governors the 
veto power. Nor did the following States give their governors 
the veto until the dates mentioned: Connecticut, 1818; Mary- 
land and South Carolina, 1867; Tennessee and Virginia, 1870; 
West Virginia, 1872. 

Forty States require all bills, and twenty-three States joint 
resolutions also, to be sent to the governor for his approval before 
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they become laws. The rules relating to the subject are minute 
and cannot be summarized. 

New York in the years 1777-1821 entrusted the veto to the 
Governor, Chancellor, and Judges of the Supreme Court. Illinois, 
1818-1848, gave the same power to the Governor and Supreme 
Judges. In Vermont, previous to 1838, the Governor and Council 
could suspend a law until the following session of the legia* 
latnre. 



CHAPTER IV. 



THE STATE EXECUTIVES. 

677. Vesting the Executive Powbb. — Some of the 
States vest the supreme executive power in the governor. 
Some say it shall consist of the governor, lieutenant gov- 
ernor, and the heads of certain enumerated departments. 
But this distinction is more in name than in fact, as we 
shall soon see. 

678. Elections, Terms, and Salabies. — ^These are 
regulated in the constitutions and laws, details being com- 
monly left to the laws. The States present a considerable 
variety of provisions relating to these subjects. Most of them 
hold their elections on the day fixed by Congress for the elec- 
tion of National Representatives, Tuesday after the first Mon- 
day of November. In most States a plurality of the votes cast 
sufHccs for an election, but in a few a majority is required, 
lu the last case, when the people fail to elect, the legislature 
chooses one of the candidates voted for. In all the States 
liolding gubemational elections in November, the term begins 
on or near the first day of January following. 

lu Massachusetts and Rhode Island the term is one year; in 
New Jersey and New York, three years; in California, Delaware, 
Florida, Illinois, Indiana, Kentucky, Louisiana, Maryland, Missis- 
sippi, Missouri, Montana, Nevada, North Carolina, Oregon, Penn- 
sylvania, Virginia, Washington, West Virginia, and Wyoming, four 
years; in the other States, two years. The gubernatorial salary 
ranges from |»1,000 in New Hampshire, Rhode Island, and Vermont 
to $10,000 in New York and Pennsylvania. 

(375) 
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671). The Duties of the Governor — In general, these 
are inferior to the duties of the Colonial Governor, who 
was a vice-regal officer. First of all, the Governor must see 
that the laws of the State are faithfully executed. He gives 
the legislature information of the affairs of the State, in a 
message at the beginning of every session. He may, when the 
occasion calls for it, convoke the legislature in special session; 
and in such cases he states in his message his reasons for doing 
so, and the legislature, as a rule, can legislate only upon the 
subjects that he thus brings to their attention. He nominates, 
and by and with the consent of the Senate, appoints all State 
officers whose appointment is not otherwise provided for. He 
fills vacancies in office occurring in the recess of the Senate. 
Except in those States that have entrusted the business to a 
board of pardons, he grants reprieves and pardons to con- 
victed offenders, unless in cases of impeachment. In all the 
States but four he has a limited veto on legislation. In some 
States the Governor is clothed with far more power than in 
others. 

680. Commander-in-Chief of the Militia. — The Gov- 
ernor is commander-in-chief of the militia of the State, except 
when it is called into the service of the United States. He 
may call out the militia to execute the State laws, to repel 
invasion, and suppress insurrection. As the commander of 
the militia, he appoints a military staff; adjutant, quarter- 
master, and commissary generals, and aids-de-camp, and 
sometimes also the higher militia officers. 

681. The Ex^xutive Departments. — Every State has 
a Secretary of State, who keeps the State records, and has in 
his keeping the great seal, and a Treasurer, who is custodian 
of the State funds. Alnio.^^t always there is an Auditor or 
Comptroller, whose l)usiness it is to exainiuc and audit the 
public accounts, and draw warrants upon the Treasurer. Com- 
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monly there is an Attorney General, who looks after the legal 
business of the State in the Supreme Court, and acts as the law 
adviser of the Governor and legislature, and exercises some 
oversight of the county law officers. Mention may also be made 
of the Superintendent of Public Instruction. In difiEerent 
States are found boards, bureaus, or offices of lands, emigra- 
tion, labor, agriculture, education, insurance, railroads, statis- 
tics, health, mines, charity, and pardons. The principal of 
the offices enumerated in this section are generally elected by 
the people of the State; the minor ones are commonly ap- 
pointed by the Governor, by and with the advice and consent 
of the Senate. 

682. The Governor's Relations to the Heads op 
Departments. — These are very different from the relations of 
the Predident to the members of his cabinet. Rarely has the 
Governor anything to do, more than any other citizen, with 
their appointment or election. They do not necessarily belong 
to the same political party, and frequently do not. They are 
not responsible to him. They may make their reports to him, 
but only as a matter of form. They are his colleagues rather 
than his subordinates. In no sense do they form a cabinet. 
As a result, the State administration is much less unified and 
centralized than the National administration. 

68.3. The Governor's Council. — In Part I. of this work we 
examined the Councils that advised the Colonial Governors in the 
discharge of their executive duties. Some of them were advisory 
bodies solely, but most of them were also houses of legislation. 
Several of the old States, and two or three of the new ones formed 
from them, still have sirailer councils, although the legislative 
power that they once had has been handed over to the State 
Senates. 

6^4, The Lieutenant Governor. — ^Thirty-two States 
have Lieutenant Governors. The Lieutenant Governor is 
ex officio president of the Senate, and he succeeds to the office 



ttmtm 



tmtm 



878 



THX 8TATB OOTSBMIIBIITS. 



[P 



of Governor on the occurrence of a vacancy. Alabama, Dela- 
ware, Arkansas, Georgia, Maine, Maryland, New Hampshire, 
New Jersey, Oregon, Tennessee, West Virginia, and Wyoming, 
have no such officer. In these States the Senate elects its own 
president, and in nine of them this president becomes Gover- 
nor in case of a vacancy. In Maryland the legislature, if in 
ticftsion, elects a Governor in such cases; otherwise the President 
of the Senate succeeds to the office. In Oregon the Secretary 
of State succeeds, and in Wyoming also until the vacancy it 
filled by election. 



CELAPTER V 

THE STATE JODICIABIBa 

685. Vestinq the Judicial Poteb. — "EYvrj State has ■ 
completelydeveloped judicial syetem. Sometimea the cotutitu- 
tion creates all the leading features of the system, sometimeft 
this is partly left to the legislature. The kinds of courts are 
very similar In the different States; the names are leas so. The 
several kinds will be briefly described. 

686. The .Justice's Court. — ^This has a limited jurifldic- 
tion in both civil and criminal cases. In Ohio no civil case 
can originate in this court if the sum in controversy exceeds 
$300.00. Many States make the limit atill smaller. Th» 
justice administers penalties, fines, and imprisonment for 
petty offenses, and binds over for trial in the court above, or 
comraiu to jail, persons charged with crimes beyond his juris- 
diction. The city police magistrate has fl criminal jurisdiction- 
similar to that of the Justice of the Peace. In some States thfr 
justice is appointed by the QoverDor, but in the majority he ia 
elected by the town or township. 

687. The Coukty Court. —This is sometimes called the 
Circuit Court, and sometimes the Court of Common Pleas. la 
respect to the amount of business that it does, it is the most, 
prominent court in the system. It has appellate jurisdic- 
tion in cases from the court below, and a wide original juris- 
diction, both civil and criminal. Some cities have a mitnicipaL 
court of the same grade as the county court, that does for the 
city what the other does for the county. A few cities haTe ft 
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complete system of courts within themselves. The county and 
municipal courts meet, as a rule, four times a year; hence they 
are called courts of quarter sessions in some States. 

688. The Probate Couut. — This also is a county court. 
Its principal duties relate to the settlement of the estates of 
deceased persons. It appoints administrators and guardians, 
and sometimes has a jurisdiction in condemning property for 
public use. In some States it issues marriage licenses. 

689. The Superior Court. — This court is also known hy 
different names. In Ohio it is the District Court, in Illinois 
the Circuit Court. It has an appellate jurisdiction from the 
county court, while its original jurisdiction extends over a 
wider area than the county court and relates to more important 
cases. It commonly sits in each one of the counties of the dis- 
trict. Sometimes it is composed of the judges of the county 
courts of the district, sometimes of special judges. In some 
States the Supreme judges sit in these courts, just as the 
National Justices lit in the National Circuit Courts. Some 
States also have courts between this court and the Supreme 
Court. 

690. The Supreme Court. — As the name imports, this 
is properly the highest court of the State. It stands to the 
State system in the same relation that the Supreme Court at 
Washington stands to the National system. It sits at certain 
prescribed times at the State capital, and in some States at 
other places. Its original jurisdiction is very narrow, but its 
appellate jiiri.sdiction is very wide. 

In IS States the Supreme Court consists of 3 judges, in 12 
States of •'), in one of O, in 4 of 7, in '2 of s, in I of 9. Their salaries 
ran^e from .Si>,000 in Delaware to .^8,000 in Pennsylvania ($8,500 
for the Chief Justice i. 

091. Tin: Court of Appeals. — In several States the 
supreme court in name is not such in fact; there is still a 
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higher court that has been styled " the supremest court.'' In 
New York it is called the Court of Appeals, in New Jersey the 
Court of Errors and Appeals, and in Kentucky the Superior 
C'ourt. Louisiana has a court of appeals below the supreme 
court; Texas has two supreme courts, one for civil and one 
for criminal business. 

692. Thb ApponmcBNT of Judges. — At first the 
judges were appointed by the governor and council in Massa- 
chusetts, New Torky Maryland; in the other States they were 
elected by the legislatures. Now a great majority of judges 
are elected by the popular vote. In Connecticut, Rhode 
Island, Vermont, West Virginia, South Carolina, and Georgia, 
the Supreme Judges are elected by the legislatures; in Maine, 
New Hampshire, Delaware, and Masschusetts, they are appointed 
by the governor and council; in New Jersey, Florida, Missis- 
sippi, and Louisiana by the Governor and senate. In the other 
States the people elect them. 

698. The Tenure op Judges. — Early in the history of 
the Republic, the common rule was during good behavior. 
Now, the Supreme judges of New Hampshire and Delaware 
may serve until they are seventy years of age; in Massachu- 
setts and Rhode Island the term is life, or good behavior; in 
the other States the t(?rnis vary from two years in Vermont to 
twenty-one years in Pennsylvania. 

694. Offickrsof Courts. — The constable who serves 
the processes of the justice's court, the sheriff who serves those 
of the county, district, and circuit courts, and the clerks of the 
several courts are commonly elected. The law officers of the 
several counties, variously called States' attorneys, prosecut- 
ing attorneys, and county attorneys, are also elected. It is 
the business of these officers to look after the legal business of 
the county, and especially to see that violations of the criminal 



mm 



S82 



THE BTATX QOVZHNMEKTS. 



[PabtIEL 



laws are duly punished. They are also the law-advisers of the 
county authorities. 

695. Jurisdiction. — The jurisdiction of the State Judici- 
aries, in both civil and criminal cases, is co-extensive with the 
State constitution and laws. Cases arising in these courts 
that involve Federal questions may be carried to the National 
courts; but with this exception, the judiciary of any State ia 
independent, and its determinations are conclusive and final. 

696. Trial by Jury. — In discussing the National Judici- 
ary, some remarks have been made concerning this right, that 
is so dearly prized by all English-speaking men. The States 
differ more or less in the details of their constitutional and 
legal provisions in relation to this subject; but all of them 
have preserved the grand features of the jury system first built 
up in England, and then transplanted to the Colonies in the 
seventeenth century. Restrictions, limitations, and guaran- 
tees similar to those found in the National Constitution and 
Amendments had been incorporated into the State constitu- 
tions before the Convention of 1787 sat. 



CHAPTER VI. 



THE SUFFRAGE AND ELIGIBILITY TO OFFICE. 

697. How Fixed. — Every State regulates the qualifica- 
tions of voters and office-holders in its constitution and laws, 
except that Amendment XV. to the National Constitution 
provides that, as respects voting, no discrimination shall be 
made on account of race, color, or previous condition of servi- 
tude. Formerly, property qualifications were imposed upon 
the voter; these have all been swept away, Rhode Island, the 
last State to take such action, having done so in 1888. Sev- 
eral States, however, require the payment of a poll tax as a 
condition for voting. 

698. The Common Rule ok Suffrage. — This is what' is 
sometimes called manhood suffrage. That is, the vote is given 
to every male person twenty-one years of age and upwards, 
unless he has some prescribed disqualification. These dis- 
qualifications are summed up in rules, the principal of which 
are mentioned below. 

699. CiTizENSHir. — A majority of the States demand cit- 
izeuship of the voter, fi'ifteen States, however, give the suf- 
frage to every male person of foreign birth of the required age 
who shall have declared his intention to become a citizen a pre- 
scribed time before the election at which he offers his vote, the 
time varying from thirty days to one year. In some States it 
is given to every male inhabitant of voting age. 

700. Residence. — In a majority of the States the citizen 
must have resided in the State a certain time before he can 
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become a voter. This period varies from three months to two- 
years. The common rule is one year. Some States also 
require residence in the county and voting precinct, say twelve 
days in the one, and thirty in the other. 

701. Race. — The word *' white " is still found as a quali- 
fication for voting in a few constitutions, but it is over-ridden 
by the Fifteenth Amendment. Indians not taxed are com- 
monly excluded; and so are Chinamen, or persons of the 
Mongolian race, in most or all of the States on the Pacific 
Blope. 

702. Education. — Connecticut and Wyoming make abil- 
ity to read the State constitution an electoral qualification. 
Massachusetts demands ability both to read the constitution in 
the English language and to write one's name. Florida, in 
1868, required her legislature to enact an educational qualifica- 
tion after 1880; and Colorado, in 1876, authorized her legisla- 
ture to do so after 1890. 

703. Registration. — To prevent fraudulent voting and 
secure honest elections, a majority of the States require a 
registration of the voters to be made in the precinct where they 
reside, either throughout the State or in towns and cities having 
more than a prescribed population. Some States require a 
registration in all precincts; one State requires it in cities only; 
three forbid it altogether. New York and New Jersey require 
registration in all towns and cities having a population of 
10,000 and upward. 

704. Religion. — The constitutiou of Idaho denies the 
ballot to all bi<j:aniists, polygamij^ts, or persons living in 
patriarchal, plural, or celestial niarria^^e, or who teach, or in 
any way countenaiico, such practices. No other constitution 
contains anything that can be termed a religious qualification 
for sufTrage. 
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7)^. Various Disqualifications, — Certa'm cla-sucs of 
persons are disfranchised fur moDtal or moral reasons. Men- 
tion may be made of idiots, luuatici«, and persons convicted of 
infamous crimes, unless civil rights are restored to them; 
paHi>ers, duelists, and persons bribing, or attempting to bribe, 
electors are also sometimes disfranchised. 

706. Woman's Suffracje. — The Territories of Wyoming, 
Washington, and Utah, gave the ballot to women on the some 
terms as men. Wyoming, on becoming a. State (1890), inserted 
this clause in her constitution, being the first State to take 
that step: "The rights of citizens of the Statu of Wyoming 
to vote and hold office shall not be denied or abridged oq 
account of aex." North Dakota (1889) authorized her legis- 
lature to give women otherwise qualified the vote, provided 
the people at a general election when the question was regularly 
submitted should give their approval. Kausas, Minnesota, 
>routuna, Idaho, Colorado, South Dakota, and Massachusetts, 
and perhaps other States, allow women to vote for school 
offices and on other questions relating to schools. North 
Dakota and Washington have authorized their legislatures to 
inact laws conferring the same right. Montana allows womeB 
who are tax payers, of prescribed age and character, to vote 
<.-qually with men upon all questions submitted to the vote of 
the tax payers, as such, of the State, or any j>olitical division 
thereof, 

707, Cdhulative Votiso. — The constitution of Illinois gives 
[■ach senatorial district throe senators, and allows each elector to 
'■istribute his three votes as he sees tit, giving tliem all tii one can- 
ilidate, two to one candidate and one to another, or one to each 
of three candidates. The Pennsylvanui constitution provides that 
ivhon two or more Supreme judges, or two or more designated 
I'Hiinty officers, are to be chosen, each elector shall vote for only 
• mt: nr two of three candidates. Other States have rejected similar 
I J ro positions. The object of this method of voting is to secura 
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representation to minorities. This it does by enabling them to 
mass their votes on one or more candidates. 

708. Modes of Voting. — In all the States but Kentucky 

voting is by ballot. In that State, save in electing members 

of the National House of Representatives, the elector declares 

his choice viva voce to the judges of the election, which is 

recorded, together with his name, in the pull book. Formerly 

this mode of voting prevailed in several of the States. 

Within the last few years several of the States, with a view to 
protect the voter against intimidation or undue inlluence in cast- 
ing his ballot, have taken measures to render voting absolutely 
secret. Many of them have adopted the hi)-called Australian 
System, or modifications of that system. Ballot reform has 
made its impress upon two or more of the constitutions last 
adopted. Idaho provides: "An absolutely secret ballot is hereby 
guaranteed, and It shall be the duty of the i>egislature to enact 
such laws as shall carry this section into ellect." And AVyoniing: 
"All voters shall be guaranteed absohite privacy ni the prepara- 
tion of their ballots, and the secrecy of their ballot." 

709. Holding Office. — The general rule may be stated 
thus: Persons entitled to vote may also hold office, provided 
they are of a certain prescribed age and have lived within the 
State a certain prescribed time. The Indiana rule is that the 
governor must be thirty years of age, must have been a citizen 
of the United States five years, and have resided in the State 
for that period next preceding his election. And this rule may 
be taken as a fair example. Several States, as Pennsylvania 
and Kansas, allow women to hold school offices, and Wyoming 
allows them to hold any office whatever. 

710. Religious Qualifications. — Most of the Consti- 
tutious declare that no religious test shall be required for the 
enjoyment of any civil or political right, and that no prefer- 
ence shall be given by law to any religious sect. But several 
constitutions declare persons disqualified for office who deny 
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the existence of the Supreme Being; a smaller number require 
a belief in God; while Tennessee insists on a belief in a future 
state of rewards and punishments. Idaho declares persons who 
are disfranchised, as bigamists or polygamists, ineligible to 
office, and also disqualified to sit as jurors. 

Formerly office-holding was limited by property qualifications. 
The only remaining vestiges of this usage are in Delaware, where 
a senator must be the owner of a free-hold of 200 acres of land, or 
a personal or real estate of not less than £1,000 value, and in Mas- 
sachusets, where the governor must be seized of a free-hold, in 
his own right, within the Commonwealth, of the value of £1,000. 



CHAPTER VII. 



i 



LOCAL GOVERNMENT. 

Attention has been drawn to the fact that the National 
Constitution and laws form but one-half of the American gov- 
ernment, and that we must resort to the State constitutions and 
laws for the other half. But the State governments, properly 
so-called, by no means exercise all the remaining powers that 
are necessary to the peace and good order of society. A mul- 
titude of legislative and executive acts can be named that the 
( Jeneral Assembly and the State Executive never touch. Besides, 
these are the very acts in which the averag » citizen is t!ie 
most interested. The State coustitutions and laws do iudeed 
|)rovide for their performance, but only in an indirect way. 
Tiiese facts bring us to the study of the most characteristic 
political ideas and institutions, not only of the United States, 
but also of the English-speaking race. To show this, as well 
us to explain the American government, we must glance at the 
origin of local government in England. 

( 1 ) The Origin of Local Government in England. 

711. Tin: Townhiiip. — The unit of political organization 
in England is tiie township. Its original must be sougiit in 
the village community and mark of Germany; the community 
being a social organization occupying the mark, as its home 
was called. The original bond was blood-relationsliip. *'As 
they fought side by side on the field," says Mr. Green, *'so 
they dwelt side by side on the soil. Harling abode bv liar- 

(388) 
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ling, and Billing by Billing, and each ' wick ' and ' ham ' and 
* stead ' and * ton ' took its name from the kinsmen who dwelt 
in it. In this way, the house or 'ham* of the Billings was 
Billingham, and the town or township of the Harlings was 
Harlington/' * In the course of time, considerable changes 
were made in this primitive society. As a factor in the feudal 
system, il became the manor, subjjct to a lord; as a factor in 
the Church system, the parish, presided over by a priest. But 
with all these changes, it never ceased to be the primary unit 
of the English Constitution. 

Mr. Green thus describes the Saxon township government: 
*' The life, tlio sovereignty, of the settlement was solely in the 
body of the freemen whose holdings lay round the moot-hill, or 
the sacred tree, where the community met from time to time to 
order its own industry and to make its own laws. Here new set- 
tlers were admitted to the freedom of the township, and by-laws 
framed and head-men and tithing-men chosen for its governors, 
plough-land and meadow-land were shared in due lot among all 
the villagers, and field and homestead passed from man to man 
by the delivery of a turf cut from it« soil. Here strife of farmer 
with farmer was settled according to the customs of the township 
as its eldermen stated them, and four men were chosen to follow 
headman or elderman to hundred -court or war." ' 

712. The Hundred. — In Saxon England, as in ancient 
Germany, the townships were incorporated into hundreds. 
The headman was the hundred-man, elder, or reeve. Here, 
appeared the principle of representation, the germ of republi- 
can government. 

Says Mr. Green: ** The four or ten villagers who followed the 
reeve of each township to the general muster of the hundred, 
were held to represent the whole body of the township from 
whence they came. Their voice was its voice, their doing its 
doing, their pledge its pledge. The hundred moot, a moot which 
was made by this gathering of the representatives of the town- 

1 The Making of England, 182. 
« Ibid. 1«7. 1889. 
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ships that lay within its bounds, thus became at once a court of 
appeal from the moots of each separate village, as well as of arbi> 
tration in dispute betw^een township and township."' Although 
the hundred fell out of place in England, the name appears ia 
the history of several of the American colonies. 

713. The Shire or County. — This was an aggregation 
of hundreds. The head-man of the shire was styled at first the 
elderman or alderman. Afterwards the shire-reeve, or the 
sheriff, appeared, as the special representative of the king. 
The shire-moot was rather a judicial than a political body. 

Mr. Green thus describes the later form of the shire- moot: 
** The local knighthood, the yeomanry, the husbandmen of the 
county, were all represented in the crowd that gathered round the 
sheriil", as, guarded by his liveried followers, he published the 
king's writs, announced his demands of aids, received the present- 
ment of criminals and the inquest of the local j urors, assessed the 
taxation of each district, or listened solemnly to appeals for jus- 
tice, civil and criminal, from all who held themselves oppressed 
in the lesser courts of the hundred or the soke. ... In all 
cases of civil or criminal justice the twelve sworn assessors of the 
sheritt, as members of a class, though not formally deputed for 
that purpose, practically represented the judicial opinion of the 
county at large. Krom every hundred came groups of twelve 
sworn deputies, the jurors through whom the presentments of the 
district were made to the royal officer, and with whom the assess- 
ment of its share in the general taxation was arranged." ' 

714. The Kinc^dom of England. — This consisted of the 
shires, and was formed by a process of aggregation. It was 
governed by the king and his council, originally called the 
Witenagemot, or the meeting of the wise men. This was a 
representative assembly, consisting of the king, the aldermen, 
the bishops, whose dioceses at first coincided with the counties, 
and the king's thegns, or the nobles whom he had created. In 
course of time, ti»e king and the council separated more widely, 

1 History of tlio Eiijxlish People. I., 14. 
1 History of the English People, I., 353. 
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the one becoming the law-executing and the other the law- 
making authority. At first, too, the king and the council 
decided certain judicial cases that arose; but later this function 
was entrusted exclusively to courts of law. 

715. The English System Democratic. — ^Thus the gov- 
ernment that the Saxons established in England was carried 
on in part by the freemen themselves, and in part by their 
rciprcsentatives. The system was both democratic and republi- 
can. Time wrought important changes, but the essential fea- 
tures of the Saxon constitution were never lost. We are now 
to explain how this system of local government, with minor 
cliangcH necessitated by new conditions, was reproduced in the 
United States. 

716. The Three Types. — The forty-four States present 
a considerable variety of local institutions. The elements are 
few and simple, but they are variously combined. Fortu- 
nately, omitting minor features of organization, all the States 
ctiii bo referred to three plainly marked types: The Town Sys- 
tem, the County System, and the Mixed System. 

(2) The Town System. 

717. The Puritan Ideas. —The English Puritans desired 
to diminish the consequence of the higher clergy in church 
government, and to increase that of the local pastors and of 
the church membership. They also desired to add to the 
importance of the plain people in all matters of government. 
To carry out these ideas was the main object sought by the 
Puritans who came to New England. Furthermore, the first 
to come came as church societies accompanied by their favorite 
ministers, not as individuals. Moreover, they mainly belonged 
to the English middle class, which tended to foster a feeling of 
e< quality and to render society homogeneous. 
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718. The Fikst Towns. — **Such a group of people,*' a?^ 
Mr. FLske says, ** arriving on the coast of Massachusetts, 
would naturally select some convenient locality where they 
might build their houses near together and all go to the same 
church.'" This is precisely what they did, and continued to 
do as they moved westward. The first towns on the Connecti- 
cut River were founded by similar congregations coming from 
Massachusetts. Such settlements were favored by the Massa- 
chusetts government, "which," says Mr. Fiske, *' made grants 
of land, not to individuals, but to companies of people who 
wished to live together and attend the same church.'' la 
later times, emigrations were sometimes made to the west in 
the same manner. 

719. The Influknce of Physical. Conditions. — Physi- 
cal conditions tended strongly to develop this feature of New 
England civilization. Large farms or plantations devoted to 
a simple staple, as tobacco or rice, were an impossibility; the 
country admitted only of j^mall farms and small farming. 
Then villages could be better defended against Indian attacks 
than separated farms and houses. The rigor of the winter 
climate also drove the people together. Besides, the colonists 
interested themselves in commerce and fishing, and finally in 
manufacturing, as well as in agriculture; the coast was indented 
with natural harbors; and these circumstances favored compact 
societies and trading marts. 

720. Education and Schools. — The founders of New 
England were educated as well as religious men. They be- 
lieved thoroughly in schools and in education, and the school, 
as well as the church, tended to centralize the common life. 

Tlie lirst school law of Massachusetts, enacted in 1647, ordered 
"that every township in tliis jurisdiction, after the Lord hath 
increased thoni to the number of lifty house-holders, shall then 

Ui\ il (;<tv« I iiiiH-iit III the I'nitcHl Stiitt's, 17. 
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forthwith appoint one within their town to teach all such children 
as shall resort to him to write and read, whose wages shall be 
paid, either by the parents or masters of such children, or by the 
inhabitants in general by way of supply, as the major part of those 
that order the prudentials of the town shall appoint, provided, 
those that send their children be not oppressed for paying much 
more than they can have them taught for in other towns; and it 
is further ordered, that, where any town shall increase to the num- 
ber of one hundred householders, they shall set up a grammar 
school, the master thereof being able to instruct youth as far as 
they may be litted for the university, provided that, if any town 
neglect the performance hereof above one year, that every such 
town shall pay live pounds to the next school, till they shall per- 
t'orni this order." 

721. The Old New ExciLAND Town. — The primal cell 
of the Now England political organism was a reproduction of 
the English parish under the name of the town, and it pre- 
sented both a civil and an ecclesiastical phase. As a civil 
organization, it regulated, in town meeting and by its magis- 
trates, all civil matters of merely domestic concern. It had its 
own representation in the Colonial Assembly, and its own mili- 
tia company. As an ecclesiastical organization, it was a church 
society, choosing its own minister and other church officers, and 
regulating its own ecclesiastical affairs. 

In 1G43 counties were Hrst organized in Massachusetts. Each 
i^ounty had its own regiment, as each town had its own company. 
Matters of general interest were regulated by the Colonial govern- 
ment, which has already been described in another place. 

722. The Continuity op New England Life. — The 
political institutions first developed in New England proved to 
be permanent. They have undergone some modification, but 
they still preserve all their principal original features. It is 
impossible to follow the evolution of the Town system in any 
one State, and much less in different States; but it is impor- 
tant to delineate its salient aspects. 
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723. The New England Town. — ^The town receives a 
charter from the State legislature, and is a body politic and cor- 
porate. It elects its own o£Scers, and manages its local concerns 
in its own way. It imposes and collects its own taxes, expends, 
its own money, and lends to the county and State the use of its 
local machinery for levying and collecting county and State 
taxes. Every town was once represented in the legislature, but 
town representation exists now only in New Hampshire and 
Vermont. 

724. The Town-Meeting. — Once a year, or oftener, the 
electors of the town meet in town-meeting, as their Saxon ances- 
tors met in town- moot. The assemblv chooses its own moder- 
ator, and any member can make and discuss motions as well 
as vote. The business transacted may be thus grouped: 

(1) The affairs of the town are canvassed; reports are 
made and accounts presented and discussed. 

(2) The town taxes are voted, care being taken to design 
nate the objects for which money shall be expended. 

(3) Town officers are chosen. The annual meeting at 
which this is done is held in February, March, or April. 
Town-meetings or elections, for selecting county, State, or 
National officers are held at such times as the law may fix. 

725. Town Officers. — The selectmen, three, five, seven, 
or nine in number, are the general managers of the town busi- 
ness. They issue warrants for the town-meetings; preside at 
those held for county, State, or National purposes, canvassing 
the votes and declaring the result; grant licenses, impanel 
jurors, listen to complaints about public matters, lay out town 
roads, *' speak for the town" in county or State matters, 
register the voters, and attend to many other things besides. 
The school coraniittee has general oversight of the town schools. 
The duties of the other officers are sufficiently indicated by 
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their titles; the clerk, treasurer, asseBsor of taxes, overseers 
of the poor, surveyors of highways, fence- viewers, etc. 

726. The County. — ^The New England county is also a 
corporation. It is mainly a judicial, and not a political divi- 
sion of the Slate. In Rhode Island there are no county officers 
except the judicial officers. The three county commissioners, 
elected by the people, build and manage the county buildings, 
lay out new highways from town to town, estimate the annual 
county taxes, und apportion them among the several towns and 
eities, audit the accounts of the treasurer, and perform a variety 
of other business. Other officers are the clerk of the court, 
the treasurer, the register of deeds, and the register of probate, 
who is the clerk of the Probate Court. 

727. TiiK Influence of the System.— The influence of 
local self-goveniTnent upon New England life has been very 
great. It has been an excellent training school in the science and 
the art of politics, and particularly before population became so 
dense and heterogeneous in character as it is in many places 
to-day. Samuel Adams, who had more to do with preparing the 
public mind of Massachusetts for the Revolution than any other 
one man, lias been called the man of the town-meeting. Mr. Jeffer- 
son expressed just admiration for town government, and strove to 
introduce it into Mrginia. He said: " These wards, called town- 
ships in New England, are the vital principle of their governments, 
and have i)royed themselves the wisest invention ever devised by 
tlie wit of man for the perfect exercise of self-government and for 
its preservation.** And: " These little republics would be the main 
strength of tlie great one. We owe to them the vigor given to our 
Revolution in its commencement in the Eastern States." 

(8) The County System. 

728. Early Virginia Life. — In social factors Virginia 
differed from Massachusetts. First, the emigrants did not 
bring with them democratic ideas in relation to religious and 
civil affairs, but were content with the English church and 
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State systems. They did not come as organized societies, but 
as individuals. Secondly, social distinctions were far more 
marked in the emigration; there were paupers and criminals as 
well as gentlemen and trades-people. Thirdly, the physical 
conditions were very diiferent. The rivers, which have been 
called ** fingers of an ocean hand/' brought sea-going vessels 
to the planter's own dock, thus rendering commercial towns 
unnecessary. Lands were granted to individuals, not to com- 
munities, and in any quantity that they desired. Men of capi- 
tal bought large tracts suitable for growing tobacco, just as 
men of capital in our own time buy similar tracts in 
Dakota suitable for growing wheat. Previous to 1776, when 
entails were abolished, the oldest son commonly inherited his 
father's landed estate. There were small farms, but the ten- 
dency was to extensive plantations. 

Plantation life compelled men to live in the country, while 
the genial climate and the picturesqueness of nature rendered 
country life very attractive and enjoyable. But by and by the 
absence of towns became a serious inconvenience; there was 
little trade and less manufacturing; transportation, save on the 
rivers, was difficult, and the people were mainly dependent upon 
foreign merchants. Efforts were now made to stimulate the 
building of towns, but they were commonly fruitless. Pew 
towns were built, and these were small. 

729. The Virginia Parish. — This was a reproduction, 
with some changes, of the English parish. The central author- 
ity was the vestry, composed of twelve men, who were at first 
elected by the people, but who afterwards filled the vacancies 
that oecurred in their own number. The vestry levied the 
parish taxes, appointed the church wardens, looked after the 
poor, and *' settled the minister of the parish." The sexton 
and the parish -clerk may also be mentioned. There were no 
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schoolsor to WD' meetings. Aa a matter of course, the principal 
public men constituted the vestry. 

730. The Virginia County. — This was the political unit 
of the State. But as the county could not well meet in county- 
meeting, 08 the New England town met in town -meeting, 
local goTenunent was representativo, not democratic. The 
justices of the peace, usually eight in nuinlH'r, formed the 
county court. They were appointed by the governor, com- 
monly on the nomination of the court itself, which made the 
court a close corporation, like the vestry. The court appointed 
its own clerk, who kept the county as well as the court rcr- 
ords, and nominated a list of three candidates from whom t!ie 
governor appointed the sheriff. Besides its judicial functions, 
the court had charge of the construction of roads, highways, 
and bridges, appointed the constables, had charge of ferries, 
admitted attorneys to the practice of the law, licensed inn- 
keepers, and, in early times, divided the county into parishes. 
The other county officers were the coroner, the surveyor, and 
ilio lieuieuuut, wlio was chief commander of the militia and 
voliir of the military laws. Tlie county was represented by 
Iwii till cfrcwes ill the House of Burgesses. 

"-U. Taxati()N. — The vestry had a limited power of levy- 
ing tusow fur parish [lurpusci'. TheCountyCourtmade the county 
h'vy,an(i tlie ("icupnil Assembly the levy for the State. "The 
:-herifr was llie fi-c:;! iifficcr. He was not only collector of 
both public and cuuiily levies, and Bometimes that of the par- 
ish; but he was the custodian of the tobacco received, paying 
it out on the proper warrant rendering account therefor to the 
county or provincial court. He was, in short, ex-officio county 
treasurer — there being no officer bearing that name ii. Vir- 
ginia."' 

> HOWMd: Loi»10ciiiBUtutk>iiAlHIMorr«ttlwD.S..I..3se. 
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732. The County System op To-Day. — Where this pre- 
vails, the conditions of the Town systems are reversed. The 
county is the political unit. The subdivisions of the county 
are variously called in different States, precincts, townships, 
hundreds, militia districts, wards, election districts, supervis- 
or's districts, and civil districts. The local unit, whatever it 
may be called, is a skeleton having no political power what- 
ever, and existing only for convenience at the general elec- 
tions, or to mark the district of a justice of the peace and a 
constable. * * The duly authorized officers of the county are 
thus charged wilh the care and control of the county prop- 
erty, the levy and collection of State and county taxes, the 
division of the county into election districts, the laying out 
and repairing of roads and bridges, the care of the poor, the 
police of the county, and in general, all county and local 
affairs. The officers charged with these duties are elected 
or appointed in different ways and for different times, and are 
not uniform in number The common name of the body is 
County Board or County Court. Other officers are the collec- 
tor, assessor, superintendent of schools, apportioners of roads, 
sheriff,"* etc. There is also a Probate Court as well as the 
State Courts. 

733. Political Tendencies of the County System. — The 
County system in Colonial times tended to create an aristocratic 
and centralized civil government. And yet Virginia, in 1776, was 
as well prepared for independence as Massachusetts. Hence we 
must seek out the popular element in her political life. 

Mr. Jefferson says the vestrymen were usually the most dis- 
creet farmers; distributed through the parish, they came well 
acquainted with the details and economy of private life, and they 
found ample inducements to execute their duties well in their 
philanthropy, in the approbation of their neighbors, and in the 
resulting destinction. The parish and county government was 
open to the public eye. On the political stump, which originated 

1 G&lplD: Statistical Atlas of the U. S.. 1870. 
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in pre-Revolutionary days, were discussed the rights of the CJol- 
onies and their relations to England. The[centralized administra- 
tion created able political leaders, just as the town-meeting 
created a well instructed democracy; while the forces of Ameri- 
can life tended to array both alike against the Crown and Parlia- 
ment. 

734. The Southern States. — Conditions similar to 
those that prevailed in Virginia in Colonial days prevailed 
also in the other Southern Colonies. This likeness of condi- 
tions tended to create likeness of social and political ideas and 
institutions. Besides, the influence of Virginia on the whole 
South was very great. Furthermore, similar causes, rein- 
forced by tradition, carried these ideas and institutions into the 
country west of the Alleghany Mountains. As a result, the 
County system of government has always prevailed, with 
many minor modifications, throughout the states in which 
jslavery existed before the Civil War, and even exerted consid- 
erable influence bevon<l their limits. 

(4) The Compromise System. 

735. The Old Middle States. — The Compromise 
system, also called the Mixed system, was due to a variety of 
causes. First, population was less homogeneous in the Middle 
States than in New England or in Virginia. The character of 
the country and of the people tended to produce a type of life 
midway between the town life of Massachusetts and the plantar 
tion life of the Southern Colonies. Besides, the influence 
upon these States of the older ones was considerable. But, in 
fact, there are two forms of the system, one originating in 
New York and the other in Pennsylvania. 

736. Early Local Government in New York. — The 
Dutch created in New York manors, villages, and chartered 
towns, but nothing corresponding to the county. After the con- 
quest, in 1664, there was progressively developed a dual system, 
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that gave more prominence to the county than Massachusetts, 
and more prominence to the township than Virginia. But the 
township was first, and retained the local powers not given to 
the county. 

737. Early Local. Government in Pknnsylvanla. — 
William Penn substantially destroyed the work of the Dutch 
and the Duke of York when, in 1682, he reorganized the 
local institutions of Pennsylvania. He set up an exclusive 
county organization. **The County thus instituted was em- 
ployed for all the important purposes of self-government It 
was a judicial organism, a unit of general civil administration 
and a fiscal body."' Biit by and by, owing to the thickening 
of population among other causes, the township appeared, and 
began to develop in the colony. It grew up at the expense of 
the county, as the county grew up at the expense of the town- 
ship in New York. 

738. The Compromise County. — In both New York 
and Pennsylvania the county is a body politic and corporate. 
In New York the county administration is in the hands of a 
board of supervisors, in which the townships are equally 
represented; in Pennsylvania, on the other hand, it is in the 
hands of a board of three commissioners, elected by the county 
at large. The New York supervisors are also township officers 
in their several townships; but the Pennsylvania commissioner 
has no township powers or duties whatever. The County 
Board in both States lays out county roads and builds county 
bridges; erects and cares for the county buildiuf^s; levies taxes 
and borrows money for county purposes, subject to law; audits 
the accounts of county and township officers; passes upon claims 
against the townships, dirocting the raising of funds for 
their payment, as well as township propositions to borrow 

1 Howard: lA)n\\ Con-tilullonul History of the U.S.. 1.. JC^. 
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money, and discharges all duties properly counectod with the 
county administration. All taxes, except those laid by school 
districts for school purposes, are levied by the county board; 
State taxes on the warrant of the State authority, c(»unty 
taxes, not exceeding a certain limit, at its own discretion, and 
township taxes on the certificate of the township authority. 

The New York board examines and allows claims against the 
county, and levies taxes for their payment; but in Pennsylvania 
this is done by a board of three special auditors. Other county 
officers are the clerk, the treasurer, and the commissioner or 
superintendant of schools. 

739. The Compromise Township. — Under the dual sys- 
tem, the township is also a body corporate and politic. It is 
created in New York by the County Board; in Pennsylvania, by 
the County Court of Quarter Sessions; in New Jersey, by the 
legislature. It has power to lay out and repair the highways, 
to estimate the amount of taxes to be raised for schools and 
other local purposes, which estimates it submits to the county 
authorities for approval, and, in general, to act upon local 
matters not delegated to the county. In New York there is a 
town-meeting that passes directly upon certain local questions; 
but in Pennsylvania, where the administration is more central- 
ized, these duties devolve upon the local board of supervisors. 
The township officers are one or more supervisors, a town- 
clerk, assessors, commissioners, constables, and justices of the 
peace, and commissioners of the highways. In New York 
the poor support is furnished partly by the township and 
partly by the county ; in Pennsylvania it is under the control 
of a county director. Schools are regulated by the township, 
but are subject to county supervision. It should be added, 
that the legislatures subject both county and township expenses- 
to strict regulation, to prevent abuses of powers. 

740. The Blending op Elements in the West. — The 

early movements of population in the United States were west- 
• 26 
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ward along parallels of latitude. The emigrants from the 
thcee divisions of the old States carried with them their 
pdlitical ideas, habits, and preferencss; but the emigration 
from Xew England was so blende:) with that fro:ii the South, 
and particularly that from the Middle States, that it was never 
able to establish the Town system pure and simple. Only the 
County system and the Compromise syste:u arc found west of 
the Alleghany Mountains. 

741. The Pennsylvania TYi'ii. — The (iiovernor and 
Judges of the Northwest Territory were authorized by the 
Ordinance of 1787 to adopt and publish such 1 iws of the origi- 
nal States for said Territory aa tlu-y diicmcil fit a:iil necessary. 
The Ordinance also contempliited th:; crentiij!i of oouutieB and 
towns. This first legislature, like tin: |>i)]ml:il;!i;i, wa^ made 
up of men from all sections of the country, (iovernor St. 
Clair was from Pennsylvaniii, Judge Symiiies froiu Ni'w Jersey, 
Juilj.'e Putnam from Massachusetts, .Tiulijo Turner from North 
Cjirolina. The result was the establish ment, with some 
I'haugcs effected by the New England Influence, of the Peun- 
M"lvaiiia system. This early legislation, strengthened by the 
iiifliiences that produced it, permanently settled the stntus of 
Olilo and Indiana, and also exerted a considerable influence 
ujion other AVcstem States. 

742. The New York Typi:. — This plan, more or lesa 
nioiliiied sometimes by other idea», has been widely adopted 
ihrciu^'hout the West and Northwest. lu some States, even 
ilie township-meeting has been introduced. Michigan is a 
};iioil example of the strength of this plan. Early influences 
lure iiitroduced the Pennsylvania plan; but with an increased 
)>rnportion of emigrants from New York and New England, 
this was rejected and the New York {daa sobititated in ito 
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743. MiNOU Facts.— A closer study of the subject than the 
present one would bring into view many minor facts of much 
interest. One of these facts would be the influence of the different 
sections of the country, and the different systems, upon each 
other. In some States we sometimes find two systems existing 
side by side. The first constitution of Illinois, framed mainly by 
Southern men in 1818, established the County system; but the 
constitution of 1848, there having been a large influx of Eastern 
population in the meantime, authorized a law that left the settle- 
ment of the question to the people of the counties. Under the 
law that the legislature passed in pursuance of this authority, 
more than two-thirds of the counties now have the Compromise 
system. In other States, too, as in Missouri and Nebraska, this 
system is rapidly encroaching upon the County system, under a 
similar county-option law. 

744. The Relative Meuits of the Several Systems.— 

This cannot be discussed as an abstract question. Much depends 

upon such natural and social factors, as have appeared in the ac- 
count that has been given. The highly specialized Town system has 

been most consonant with New England civilization; the County 
system was best adapted to the South; while the Compromise sys- 
tem, under its two forms, has well met the needs of the West and 
Northwest. This system is now encroaching upon the County 
system, and it will not be surprising if in time it largely or wholly 
supplants it. Combining the stronger features of the two other 
systems, as the Union combines the stronger features of large and 
small states, it has singular vitality and power. 

Evidently the supervisor plan is more democratic than the 
commissioner plan, but also more cumbersome. It may fairly 
be claimed for the board of commissioners, particularly in a 
comity where there would be a large number of supervisors, that 
it is more effective, and gives less opportunity for log-rolling and 
pipe-laying. The two forms of the Compromise system are some- 
times called the Township-county system and the County-precinct 
/ sijstem. The political influence of New York and Pennsylvania 
nfoa .file Wsit has been far greater than that of any other 
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(5) Municipal Government. 

745. Tup: Ki:ed of Such Government. — It is manifest 

that no one of the three systems of local government now 

described will answer the purpose of a city, at least of a large 

city. It needs a government that is more fully centralized and 

more efficient. Kor can the State govern it to advantage. 

This demand is met by municipal government, a word that 

means pertaining to a viuniciphun^ or a self-governing Italian 

town in the Roman period. 

In 1789 there were but five or six cities in the United States, 
and but 3.85 per cent, of the total population lived in citier.. In 
1890 there were hundreds of cities, and 2',).12 per cent, of the popu- 
lation lived in them. At present, therefore, municipal govern- 
ment takes liigh rank among the local institutions of tlie country. 

74(). The City and the State. — The govornuKMit of a 
city is a reduced copy of the government of tlio State. It has 
its own constitution, its own laws, its own legislature, execu- 
tive, and judiciary, its own treasury, and its own p )lice forc;\ 
Except that it is subject to the State, it occupic\s a pj.^ition n.)t 
unlike that of the free city of the Middle Ages; or, mnr? cor- 
rectlv, it mav be likened to the cities of Hamburg and Bremen 
in the German Empire of to-day. 

747. The City Constitution. — This is its ciiarter, which 
isconferredupon the city by the State legislature. ]\Iost fre- 
(jucntly, at least in the case of large cities, the charter is a 
special act or acts enacted in tlie usual manner; ])-.it s:):netimes, 
and j):irticularly in smaller cities, it is simply sojiie general 
j)r()visi(»ns (d* tlie law or constitution that apply to all cases 
answering to a general description. In either cise th(^ legisla- 
ture establishes the principal features of tlu^ city government, 
and declares its duties and responsibilities. 

74'S. Tin: City Le(jislature. — This is usually calle<l tlu' 
city coun-cil. ^Nlore frequently it consists of two chambers. 
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the Board of Aldermen and the Common Council; but in many 
small cities, as well as in New York, Brooklyn, Chicago, and 
San Francisco, it conaists of the CoranioD Council alone. The 
acts of this legislature are generally known as the city ordin- 
ances. The council levies the local taxea and makes the local 
appropriations, and ordinarily lias more or leas to do with the 
4^xecutive administration. 

749. The City Executive. — The city executive is the 
mayor. His relations to the couucil and to the city are very 
like the relaticms of a governor to the legislature and the State. 
He communicates information relative to city affairs in mes- 
nagcs, n<imiuates officers, vetoes ordinances, and looks after the 
duo execution of the city laws. He commonly has more or less 
control uf the police. The mayor's powers and duties are far 
more numerous and important in some cities than in others. 

750. City Departments. — A lat^e amount of the admin- 
istrative businesn is usually transacted through bureaus, execu- 
tive departments, or boardi^. Mention may he made of the 
departments of finance, police, streets, public buildings, water- 
supply, improvements, e<lucatian, and the infirmary. These 
depurtnicut!' are sometimes administered by salaried officers; 
sonii'tiiiies they ure committees of the couucil, while some- 
timc.i jM^i'iiianent departments and council committees act 
together. 

751. Thk City Judiciary. — The most characteristic 
feature of tlie city judicial system, as such, is the court hav- 
ing jurisdiction of miuor criminal offenses. This is sometimes 
held by the mayor himself, but more frequently, at least 
where tlie mayor has large administrative duties, there is a 
special judge called the city or police judge. The ordinary 
justices' courts may also be mentioned. Occasionally a city 
has a complete system of courts, lacking only a court of final 
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resort; but as a rule cities use, with the exception noted, the 
courts of the county in which they are situated. 

752. Mr. Fiske ox City Government.— Mr. Fiske shows 
not only that State legislatures are incompetent to manage tho 
local ailairs of cities, but also that they cannot possibly have the 
time to do so. '* In 1870 tlie number of acts passed by the New 
Yo: k legislature was 808. Of these 212, or more than one-fourth of 
the whole, related to cities and villages. The 808 acts, when printed, 
filled about 2,000 octavo pages; and of these the 212 acts filled more 
t'liiii l.SOO pages."' And yet these acts dealt only with the general 
features of the cities and villages. When we add to this mass of 
laws the far greater volume of city and village legislation, we can 
form some adequate notion of the relation that local government 
bears to government as a whole. 

7">3. Municipal Reform. — The great increase in the number 
of American cities, and the rapid growth of many of them, have 
been attended by much inefficiency and corruption in city gov- 
ernment. Numerous, l)ut as a rule, not very successful attempts 
have been made to reform these abuses. Perhaps the best known 
of these plans is that called the Federal Plan, which was put in 
operation in Phihidelphia in 1S.S7. This plan vests all legislative 
power in the council, and all executive power in the mayor and 
the heads of certain departments appointed by the mayor with 
the consent of the council, lie also has a veto power. The 
great argument urged in behalf of this system is, that it centers 
power and responsibility in a few persons. 

754. Franck and the IxirKD States. — Attention has often 
been drawn to the contrast in respect to local government pre- 
sented by France, on the one hand, and the United States, on the 
other. France is divided into departments, arrondissements, can- 
tons, and communes, all administrative divisions. The depart- 
ment and the commune are the most important. Each of these 
lia^ its own council or legislature elected by universal suffrage; 
but these bodies have few powers to begin wnth, and they are 
limited, first, by the local executives, and, secondly, by the 
national administration. The prefects and the mayors are 
dei)endent upon tlie central authority rather than ui)on the 

1 Civil Government. 128. 
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people. The result is that local self-goyernment is unknown. 
France is a republic; but Mr. Fiske well remarks that, ''as con- 
trasted with American methods and institutions, it is difficult to 
call it anything el^e than a highly centralized despotism." 

Too. Definitions.- We may leave this branch of the subject 
with (juoting these definitions from Mr. Toulmin Smith:^ 

** Local self-government is that system of government under 
wliich the greatest number of minds, knowing the most, and 
having the fullest opportunities of knowing it, about the special 
matter in hand, and having the greatest interest in its well- work- 
ing, have the management of it or control over it." 

''Centralization is that system of government under which 
the smallest number of minds, and those knowing it the least, 
unci having the fewest opportunities of knowing it, about the 
Hpecial matter in hand, and having the smallest interest in its 
well-working, have the management of it, or control over it." 



1 Quoted by Fiske. 



CHAPTER VIII. 



STATE EDUCATION. 

756. No National School System. — ^The provision of 
education is not included among the powers delegated to the 
National government. The words education and schools 
are not found in the Constitution, and hence its adoption left 
the whole subject where it had already been, in the hands of 
the States, save as Congress might, from time to time, under 
the general- welfare clause, indirectly render them assistance. 

757. The State Systems. — Some of the States already 
had school systems in 1787, which they have extended and 
improved. The other States have since organized them, and 
every State in the Union now has a system of public schools. 
These systems are all provided for, or are at least recognized, 
in the State constitutions, and are fully elaborated in school 

laws. 

(1) The School Provision. 

758. Common Schools. — The studies prescribed by the 
State laws or constitutions are called the legal studies. They 
differ somewhat in different States, but the so-called common 
branches of English study are found in all the States. The 
minimum time that the schools must be in session, which is 
prescribed by law, ranges from four to seven months in the 
year. Several of the States have enacted laws making a cer- 
tain amount of education or school attendance compulsory. 

759. IIkjii Schools. — All the States make provision for 
the creation ami support of hi<rh-schools, but only Massachu- 
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aetta makes them compulsoiy. In that State these acbools 
muBt be open ten months in the year exclusive of vacations, 
and be taught, for the benefit of all the inhabitants of the 

760. NoBHAL Schools. — MaBsacbuBetts founded the first 
State Normal School, in 1839. The Report of the National 
Commissioner for 1887-88 haa a table containing one hundred 
and tliirty-Four public normal schools, some of them State 
(ichoolri and surae city schools. Some of the State schools are 
managed by the Stale Boards of Education, and some by spec- 
ial boards of trustees. The city schools are managed by the 
local boards of pducation that create and maintain them. The 
special object uf the State schools iii the professional education 
iif tcachrrs fur the schools of the State; the local schools look 
mainly to lociil ends. 

l'eda;;OKical professonhipa pxift in fomeof the Ktate UnWer- 
vilies an in lho«e of Michigan, Indiana, Iowa, and Wisconsin, and 
in Cornell ("nivcrwly. 

"til. Statk UtJiVKRwiTiEs. — Cougrcss has given Ohio 
three, Florida an<l Wiecousin four each, ^[iuneBota three and a 
half and tlio other states two each public-land townships of land, 
for the crt'atiou and support of universIticH; and Tennessee also 
has received land for the same purpose. The State Universities 
of thc.ic States were founded in whole or part with funds de- 
rived from this source, and they are to- day largely supported in 
the !-u]iK' way. Still, these institutions, or most of them, receive 
assistance from the State. Several of them receive, besides 
appropriations for special objects, the proceeds of special taxes. 
The I'diversity of California receives a tax of one mill on 
each dollar of taxable property in the Slate; the University of 
Colorado, one-fiflh of a mill, and the University gf Michigan 
one-twentieth of a mill. 
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The Universities of Virginia, North Carolina, South Carolina, 
Georgia, and West Vir6;inia, all of them State institutions, have 
received no assistance from the National government 

762. Agricultural and Mechanical Colleges. — Con- 
gress passed an act in 1^62 granting to each State a quantity 
of land, or in States where Congress had no lauds, land-script, 
equal to 30,000 acres for each Senator and Representative in 
Congress to which it was entitled under the census of 1860, 
that should, subject to the terms of the act, provide a college 
for teaching agriculture and the mechanical arts. No part of 
the proceeds of these lands, or of the interest, can be 
applied to the provision of buildings, and not more than ten 
per cent, thereof to the purchase of building sites. All of the 
States have complied with the terms of the act, or are in course 
of complying; some by creating new institutions, and some by 
adding new departments to old ones. In some, the funds thus 
arising have been largely supplemented from other sources, 
public or private. 

(2) The School Administration. 

763. The Employment of the State Machinery. — 
To a considerable extent, the State schools are administered 
by officers to whom other branches of the State administration 
are entrusted. Mention may be made of State auditors, comp- 
trollers, and treasurers, county auditors and treasurers, and to 
township clerks and treasurers. But an efficient State school 
system requires a special administrative machinery, both State 
and local. 

7G4. State Boards of Education. — Massachusetts 
created the first board of this description in 1837. Many of 
the other States, but not all of them, have followed this exam- 
ple. The Massachusettes board consists of the governor, 
the lieutenant-governor, and eight other persons appointed 
by the governor and council for eight years. The Michigan 
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board consists of the State superinteudent, and three other 
members elected by the State at large for six years. The more 
efRcient of these boards have jurisdiction, under the law, of 
questions that arise in the administration of the schools; the 
less efRcient have few and comparatively unimportant duties. 
Commonly the board stands in a directory or advisory relation 
to the educational executive of the State. 

765. The State Educational Executive. — In Massa- 
chusetts, Connecticut, and Texas, this officer is elected, for no 
fixed period, by the state board, and is styled the Secretary 
of the board. In Rhode Island, Georgia, and Ohio he is 
styled the Commissioner of Schools, and in the remaining 
States the Superintendent of Schools or of Public Instruction. 
He is elected by the legislature in New York and Virginia; 
appointed by the governor in Maine, New Hampshire, Penn- 
sylvania, Delaware, Georgia, Tennessee, and Minnesota; in 
the other States, with one exception, he is elected by the peo- 
ple. The term, save in the three States mentioned, is two, 
three, or four years. 

In sonic States, as New York and Pennsylvania, the superin- 
tendent is the real head of the State system of schools, perform- 
ing numerous and important duties; but in others, as in Ohio and 
Michigan, he is little more than a clerk charged with the collec- 
tion and publication of educational statistics. The principal of 
the Maryland State Normal School is the head of the school 
system of that State. 

7GG. County Boards. — Many of the States have consti- 
tuted county boards of education. Such a board is made up 
of representatives of the townships or school districts, who are 
also charged with local duties, as inspectors, directors, etc. 
This county board stands to the schools of the county in a 
relation similar to that of a State board to the schools of the 
State. 
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767. County Supervision. — In many of the States 
there is an officer to oversee the schools of a particular dis- 
trict, as the county or some similar territorial division. Com- 
monly he is called a superintendent, but in New York a com- 
missioner, and in Michigan a secretary. In Virginia, all 
local superintendents are appointed by the State board and 
the Senate. The County superintendent visits schools, confers 
with teachers and school officers, sees that the laws are observed, 
and freqently examines and certificates teachers. Where the 
County system of government prevails, he has more power 
than in other States. Vermont is the only New England 
State that has county supervision. 

768. Town and District Administration. — Numerous 
varieties of local administration are found in the different 
States, as the following: 

(1) In some States, the town or township is constituted a 
school district. It is divided for school provision and attend- 
ance, but not for administration. In Massachusetts, for 
example, the schools of the town-district are controlled by a 
school committee, under the direction of the town meeting; in 
Indiana, by the township trustee. 

(2) Much more common than the township system is the 
district system. Here the school districts, into which the town- 
ship is divided, are bodies politic and corporate, and elect their 
own boards of school managers, called the school committee, 
directors, or board. 

(8) lu Ohio the township constitutes one district, but is 
divided into sub-di.stricts. The administration is partly in the 
hands of a sub-district board of directors, and partly of a 
township board of education that is composed of one repre- 
sentative from each sub-distiict. 

7G9. City Administration. — Cities, and also towns of 
considerable size, generally have systems of schools separate 



OhAP. VIII. ] STATS BDUOATION. 418 

and apart from those of the township and county in which 
they lie. These are organized under provisions of the school 
law expressly relating to such cases, or under special charters 
granted by the legislature. Such systems are controlled by a 
local board that is sometimes appointed by the mayor or the 
courts, but is commonlj elected by the people. The local 
superintendent of schools is the executive ofRcer of the board. 

770. Cebtipioatino Teachers. — This is done in quite 
different ways in different States. In most States state certifi- 
cates are awarded on examination, by some authority, as a 
State board of examiners. Local certificates are awarded, also 
on examination, by the town school committee, by the county 
superintendent, or by a county board of examiners. Cities 
having a distinct school organization ordinarily have their 
own boards of examiners. 

(3) The School Suppobt. 

771. Public-Land Endowments op Common Schools. 
— The Land Ordinance of 1785, which extended to all lands 
that had then been ceded to the United States and been relin- 
quished by the Indian tribes, contained in outline our system 
of public-laud surveys, and in germ the system of public- 
land endowments for common schools. It provided for the 
survey of the lands into townships six miles square, the mile- 
square sections to be numbered as represented below, and 
decreed: ** There shall be reserved the lot number 16 of 
every township for the maintenance of public schools in the 
said township.'* The government has never owned wild lands 
in the thirteen original States, or in States made out of them, 
or in Texas; but in all the public-land States, 25 in number, 
section No. 16 in every township, beginning with Ohio in 
1802, has been dedicated to common schools. Moreover, 
since 1848, section 36 has also been devoted to the same pur- 
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pose. The title to these lands has always been vested in the 
State legislatures in trust for the use named in the dedications, 
and the proceeds arising from their sale constitute permanent 
funds, the interest of which is applied to the use intended. 



A CONOEESSIONAL TOW^NSHIP. 
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772. The Educational-Grant Lands. — Previous to June 30, 
1883, lands had been granted or reserved by Congress for common 
schools amounting to 07,893,019 acres; for universities, 1,655,520 
acres; for agricultural colleges, 9,600,000; or a total of 78,659,439 
acres. The compiler of the document from which these statistics 
are taken estimates that these lands have realized to the States 
more than $250, 000, 000. » 

Lands and moneys that Congress has given the States without 
designating any particular object to which they should be devoted, 
have in many instances been partially or wholly applied to school 
purposes. Mention may be made of salt-lands, swamp-lands, 
and special appropriations of 500,000 acres to each public-land 
State coming into the Union since 1841, percentages on lands sold 
within the States, and the United States deposit fund of 1836. 

773. Permanent Funds Provided by the States. — 
Many of the States that did not share in the bounty of Con- 

1 Donaldson: The Public Doinain, 1250. 
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gress, have provided permanent school funds out of their own 
resources. Connecticut led the way in 1795. Perhaps the 
largest source of such funds has been the sale of lands belong- 
ing to the States. 

774. State Tajces — State school taxes are levied in 
various ways. Connecticut levies a tax on the property of the 
State amounting to $1.50 for every person between the ages 
of 5 and 16 years, and New Jersey $4.00 for every per- 
son between 4 and 18. Pennsylvania levies a lump sum of 
$5,000,000. New York levies a tax of one and one-fourth 
mills, Ohio and Michigan of one mill, aud Nebraska of 
one and one-half mills to the dollar upon the tax duplicate of the 
State. Indiana votes 16 cents, aud Kentucky 22 cents on 
every $100 of taxable property in the State. A number of 
the States, the majority of them in the South, levy poll taxes 
of a small amount for the same purpose. 

775. Local Taxeb. — In most States the greatest resource 
for school support is local taxes. These local taxes are of 
several kinds, as county, township, city, aud district taxes. 

776. Miscellaneous Sources of Income. — Of these, 
the variety i.s considerable. Fines, license moneys, penalties, 
taxes on hanks, etc., arc utilized for school purposes in differ- 
ent States. 

777. Modes of Dlstkibuting Funds.— These cannot be des- 
cribed in small compass, but the following points may be noted: 

(1) In the first States receiving lands from Congress for com- 
mon schools, each Congressional township has its own si)ecial fund 
arising from its own section; but in the later States, beginning 
with Michigan, in 1837, there is one consolidated fund from which 
distribution is made to the counties and townships. 

(2) The common mode of distributing the State funds, no 
matter from what source it comes, with the above modilication, is 
for the State to distribute to the counties, and the counties to the 
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townships or districts, according to the number of persons between 
certain specified ages, as 4 and 16, 5 and 18, or 6 and 21. 

(3) It is not uncommon to pay over the funds arising from 
special sources to the county, township, or city in which they are 
collected. 

778. Free Schools. — Formerly even the so-called public 
schools were supported in part by means of rate-bills, or tuition 
charges, assessed upon those who used the schools. But such 
fees are now almost wholly, if not wholly, unknown in the 
United States. Charges are sometimes made for instruction in 
higher branches, in high schools and in universities; but the 
State schools are now practically free. 

The principle is generally admitted that the property of the 
State should educate the youth of the State. It has, however, 
been found necessary in most States to protect the public schools 
and school funds against sectarian religious zeal. Both these 
ends the constitution of Ohio secures by this provision: "The 
General Assembly shall make such provision, by taxation or 
otherwise, as, with the interest arising from the school trust-fund 
will secure a thorough and efficient system of common schools 
throughout the State; but no religious or other sect or sects shall 
ever have any exclusive right to, or control of, any part of the 
school funds of the State." 



CONCLUSION. 



THE NATURE OF THE A:MERICAN GOVERNMENT. 

779. The United States a Federal Republic. — From 
the very beginniDg of the Colonial history, government in the 
United States has been dual. From the very beginning it has 
also been largely republican, and since 1776 wholly so. Ac- 
cordingly, the United States is a federal state, or, more nar- 
rowly, a federal republic. Government, both National and 
State, is constitutional. In no other country is so much stress 
laid on written constitutions. A prescriptive constitution may 
be better for England; but nothing short of written constitu- 
tions, ordained in the most formal and solemn manner, would 
satisfy the American people. The central idea of the English 
constitution — the sovereignty of Parliament — is thoroughly 
repugnant to them. 

780. The Features of Federal States. — Federal 
States are of several classes, but the class to which the United 
States belongs presents the following features: 

Each member of the union is wholly independent of the 
other members and of the union in all matters which concern 
itself only; but is subject to the national government in all 
matters which concern the members collectively. In its own 
sphere, it is wholly independent and sovereign; in the national 
sphere, it has no independence or sovereignty whatever. It 
makes its own constitution and enacts and executes its own 
laws; but this constitution and these laws must be in conform- 
ity with the national constitution and laws. 

27 ^417) 
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781. The Origin of Federal States. — These states 
are almost always formed by integration, rarely by disinte- 
gration. They commonly result from uniting states partly 
or wholly independent, not from dividing the states before 
consolidated. This is shown by the name a])plied to them: 
federation, confederation, and union. Of this process, no 
better example can be given than the origin of the United 
States. 

782. The AoyANTAGEs or Federal States. — Such 
states, when they work successfully, combine in large measure 
the advantages that are claimed for large states and small 
states respectively. These are strength, permanence, and free- 
dom from internal strife and faction on the one hand; the adap- 
tation of government to local wants, liberty, and high poli- 
tical intelligence and public s})irit on the other. If it is held 
that federal states do not combine these excellencies in the 
highest degree, the reply may be made that they do avoid 
the peculiar dangers of large and small consolidated states, 
oppression and local strife. 

783. The Disadvantages. — The principal disadvantages 
of a federal state arise from the complexity of its machinery; 
to adjust the two jurisdictions, or what Mr. Bryce calls the 
two loyalties and the two patriotisms, in a manner to avoid 
friction and to secure harmony and efficiency, is one of the 
most difficult of political problems. Dr. E. A. Freeman, the 
distinguished historian of Federal (fovernment says: ** The 
federal ideal, in its highest and most elaborate development, is 
the most finished and the most artilieial production of political 
ingenuity. It is hardly possible that federal government can 
attain its perfect form exee})t in a highly refined age, and 
among a people whose political education has already stretched 
over many generations. . . . That ideal is so very refined and 
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artificial, that it seems not to have been attained more than 
four or five times in the history of the world." 

784. The Dual Constitution of the United States. 
— This is thus described by Judge Jameson : * * And here I may 
remark that the Constitution of the United States is a part of 
the constitution of each State, whether referred to it or not, 
and that the constitutions of all the States form a part of the 
Constitution of the United States. An aggregation of all these 
constitutional instruments would be precisely the same in prin- 
ciple as a single constitution, which, framed by the people of 
the Union, should define the powers of the general government, 
and then by specific provisions erect the separate governments 
of the States, with all their existing attributions and limita- 
tions of power." ^ 

785. The Relations of the Two Ststemb. — ^Neither 
part of this complicated system is a complete government; 
neither one can be understood without the other; each one is 
essential to the other, and to society, and neither one is more 
essential than the other. The citizen is always subject to two 
jurisdictions. Were the National jurisdiction destroyed, he 
would have no protection against foreign powers. Were the 
State jurisdiction withdrawn, he would be at the mercy of 
internal faction and anarchy. The Nation might assume the 
powers of the States, the States might become independent 
nations; or, as Jameson puts it, the American people might 
melt down their forty-five constitutions, and cast the material 
into a new mold, thus constituting a consolidated system like 
that of France. But were they to do this, they would destroy 
characteristic features of their political system, and sacrifice 
those political functions upon which they have always most 
prided themselves. 

1 History of Federal Oovemment, 3. 4. 
• The ConsUtutloiial Oonvention, 87. 
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786. The Relative Prominence of the Two Jurisdic- 
tions. — This has undergone considerable modification since 
1776. At first the Union was more couspicious than the 
►States. But when the States reorganized their governments, 
and especially when Congress fell into contempt at the close 
of the Revolution, the States quite overshadowed the Union. 
With the Constitution, the Union assumed a now importance, 
which slowly increased down to the Civil War. That event 
gave it a place that it had never had before, and that it is not 
likely to lose. 

In 1795 John Jay resigned the office of Chief Justice to accept 
the governorship of New York, and in 1800 declined a second 
anpointment, assigning this reason: **l left the l)ench perfectly 
convinced that under a system so defective it would not obtain the 
energy, weight, and dignity which was essential to its ail'ord'.nji;' 
support to the National government; nor aecjuire the public confi- 
dence and res{)ect which, as the last resort of the justice of the 
Nation, it should possess."* 

787. The National Government. — Tiiere has been 
much disputing whether the National Constitution established 
a State, or Federal system, or a National system. It is strictly 
neither a national nor a federal system, but a combimi- 
tion of the two. In its foundation the Constitution is partly 
national and partly federal, because ratified by the people, but 
by the people as constituting thirteen States and not one con- 
solidated nation. In the sources of its powers, it is pni-tly 
tedenil and partly national, because one brancli of the lc';rls- 
lature re])resents the people, and one the States, wliile the two 
elements blend in the election of the executive. In t!ie oper- 
ation of its powers — which was the great defect of the Con- 
federation — it is national and not federal, because it acts o:i 
the people as individuals and not as States. In the extent of 
its powers, it is partly federal and partly national, because the 



1 PeUew : John Jay. 337, 338. 
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powers graoted are limited in number, leaving a great mass 
of powers to the people and to the States, but unlimited in 
application. In the mode of amendment it is neither wholly 
federal nor wholly national, beccause both houses of Congress 
and the State legislatures are necessary to effect amend- 
ments.' 

788. The Complexity of the American Government. 
— Perhaps there is no other government in the world that is more 
difficult U) explain than that of the United States. Foreigners 
find it hard to understand. It combines the complexities of 
the dual system and of the republican system. John Quincy 
Adams called it *'a complicated machine." **It is an anom- 
aly," says he, *'in the history of the world. It is that 
which distinguishes us from all other nations, ancient and 
modern." Ko other government is so highly specialized. A 
republic, even when it is consolidated and not federal, is a 
complex government. When federal, it is far more so. 

Mr. Webster once said: **The simplest governments are 
despotisms; the next simplest limited monarchies; but all re- 
publics, all governments of law, mus*^ impose numerous limita- 
tions and qualifications of authority, and give many positive 
and many qualified rights. . . . Every free government 
is necessarily complicated, because all such governments estab- 
lish restraints, as well on the power of government itself as on 
that of individuals. If we abolish the distinction of branches, 
and have but one branch; if we abolish jury trials; if we will 
ordain that the legislator shall himself be judge; and if we 
will place the executive power in the same hands, we may 
readily simplify government; we may easily bring it to the 
simplest of all possible forms, a pure despotism. But a sepa- 
ration of departments, so far as practicable, and the preserva- 

1 Sec The Federalist, No. 36. 
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tioD of clear lines of divisiou between them, is the fundamental 
idea in the creation of all our constitutions; and, doubtless, the 
continuance of regulated liberty depends on the maintaining of 
these boundaries.'*' 
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DOCUMENTS ILLUSTRATIVE OF THE FORMATION OF THE 

AMERICAN UNION. 

** Tht miMt ingenioua^and tht nuxt eloquent of modem Mttorlool dteoourvet, oon, 
after alU be noihtng more than a comment on a text,** 

— Db. E. a. Fbbbmak. 
I. 

Penn's Plan of Union — 1697. 

This plan of Union was presented to the Board of Trade in 1097, in oppositton 
to the Board's plan of consolidation. It is the first of the native plans of Union. 

A Brief and Plain Scheme how the English Ck>Ionies in the North parts of 
America, viz,: Boston, Connecticut, Rhode Island, New York, New Jerseys, Penn. 
sylvan ia, Maryland, Virginia, and Carolina may be made more useful to the 
Crown, and one another's peace and safety with an universal concurrence. 

1st That the several Colonies before mentioned do meet once a year, and 
ofteiicrif need be during the war. and at least once in two years in times of 
))ea('t'. by their stated and appomted Deputies, to debate and resolve of such 
measures as are most advisable for their better understanding, and the public 
ti-an<iuilit.y and safety, 

2<l. That in order to it two persons well qualified for sense, sobriety, and sub- 
staiKM) be appointed by each Province, as their Representatives or Deputies* 
wlucli in the whole malce the Congress to consist of twenty persons. 

:ul. That the King's Commissioner for that purpose specially appointed shall 
have the eliair and preside in the said Congress. 

4tli. That they shall meet as near as conveniently may be to the most central 
Colony for use of the Deputies. 

5th. Since that may in all probability be New York, both because it is near 
the oeut4?r of the Colonies and for that it is a frontier and in the King's nomina- 
tion, tlie Governor of that Colony may therefore also be the King's High Com- 
missioner during the session after the manner of Scotland. 

6th. That tiieir business shall be to hear and adjust all matters of complaint 
or difference between Province and Province. As, 1st, where persons quit their 
own rvovince and go to another, that they may avoid their just debts, though 
ilu y be able to pay them; 2nd, where offenders fly justice, or justice cannot well 
l>e liad npon such offenders in the Provinces that entertain them; 3dly, to prevent 
or cure injuries in point of commerce: 4th, to consider of ways and means to sup- 
port tlie union and safety of these Provinces against tlie public enemies. In which 
Coiij^ess tlie <iuotasof men and charges will be much easier, and more equally 
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set, than it is possible for any establishment made here to do; for the ProTlnoes 
knowing their own condition and one another's, can debate that matter with more 
freedom and satisfaction and better adjust and halance their affairs in aU 
respects for their common safety. 

7th. That in times of war the Eling's High Commissioner shall be General or 
Chief Commander of the several quotas upon seryloe against a common enemy as 
he shall be adyised, for the good and benefit of the whole. 

[Note.— For the history of this plan, see Bancroft's and Hildredth's Histor- 
ies, and Frothingham's Rise of ths Republic.] 

II. 

Franklin's Plan of Union — 1754. 

plah op uirion of the british american colonies, adopted bt the ook- 
ybntion at albant in 1754, with the reasons and motives fob 
bach article of the plan. 

It is proposed that humble application be made for an act of Parliament of 
Great Britain, by virtue of which one general government may be formed in 
America, including all the said Colonies, within and under which government 
each Colony may retain its present constitution, except in the particulars wherein 
a change may be directed by the said act, as hereafter follows. 

PRESIDENT-GENERAL AND GRAND COUNCIL. 

That the said general government be administered by a President-General, to 
lie appointed and supported by the Crown; and a Grand Council, to be chosen by 
the representatives of the people of the several Colonies met in their respective 
assemblies. 

ELECTION OF MEMBERS. 

That within months after the passing such act, the House of Representa- 
tives that happens to l>e sitting within that time, or that shall be especially for that 
purpose convened, may and shall choose members for the Grand Council, in the 
following proportion, that is to say :— 



Maasachusett.s Bay. . 

Connecticut, 

New Ynrl<, . 

Pennsylvania. . 

Viririnia, 

South Caroilnii, . 



5 
4 
6 



New Hampshire, 
Rhode Island, . 
New Jersey. 
Maryland, . 
North Carolina, . 






Totjil. 



2 
2 
3 
4 

4 

15 
48 



Vl.ACV: OF KIRST Mi:KTIN(J. 

who shall meet for the first time at the City of Philadelphia, in Pennsylvania, 

being called by the Presidcnt-Cieneral as soon as convenientiy may be after his 
appointiiuMit. 

MEW KLECTION. 

Tliat there sliail be a new election of the members of the Grand Council every 
three years; and, on the death or resignation of any member, his place should be 
supplied by a new choice at tlu; next sitting of the Assembly of the Colony he rep- 
resented. 
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PROPORTION OF MEMBERS AFTER THE FIRST THREE YEARS. 

That after the first three years, when the proportion of money arising out of 
«ach Colony to the general treasury can be known, the number of members to be 
chosen for each Ck>lony shall, from time to time, in all ensuing elections, be regu. 
lated by that proportion, yet so as that the number to be chosen by any one ProT- 
ince be not more than seven, nor less than two. 

MEETINGS OF THE GRAND COUNCIL AND CALL. 

Thatihe Grand Council shall meet once in every year, and oftener, if occasion 
require, at such time and place as they shall adjourn to at the last precodtiii; 
meeting, or as they shall be called to meet at by the President-General on any 
emergency; he having first obtained in writing the consent of seven of the mem- 
bers to such call, and sent due and timely notice to the whole. 

CONTINUANCE. 

That the Grand Council have powerto choose their Speaker; and shall neither 
be dissolved, prorogued, nor continued sitting longer than six weeks at one time, 
without their own consent or the special command of the Crown. 

member's ALLOWANCE. 

That the members of the Grand Council shall be allowed for their service ten 
shillings sterling per diem during their session and Journey to and from the place 
of meeting; twenty miles to be reckoned a day's journey. 

A8SENT OF PRESIDENT-GENERAL AND HIS DUTY. 

Tliat the assent of the President-General be requisite to all acts of the Grand 
Council, and that it be his ofllce and duty to cause them to be carried into execu 
tion. 

POWER OF PRESIDENT-fiENERAL AND (iRAND COUNCIL; TREATIES OF 

PEACE AND WAR. 

That the President-General, with the advice of the Grand Council, hold or 
direct all Indian treaties, in which the general interest of the Colonies may be 
concerned ; and make peace or declare war with Indian nations. 

INDIAN TRADE. 

That they make such laws as they Judge necessary for regulating all Indian 
trade. 

INDIAN PURCHASES. 

That they make all purchases from Indians, for the Crown, of lands not now 
within the bounds of particuIarColonies,or that shall not be within their bounds 
when some of them are reduced to more convenient dimensions. 

NEW SETTLEMENTS. 

That they make new settlements on such purchases, by granting lands in the 
King's name, reserving a quitrent to the Crown for the use of the general treasury. 

LAWS TO GOVERN THEM. 

That they make laws for regulating and governing such new settlements till 
the Crown shall think fit to form them into particular governments. 

RAISE SOLDIERS AND EQUIP VESSELS ETC. 

That they raise and pay soldiers and build forts for the defense of any of the 
Colonies, and equip vessels of force to guard the coasts and protect the trade on 
the ocean, lakes, or great rivers; but they shall not impress men in any Colony 
without the consent of the legislature. 
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POWER TO MAKE LAWS, LAY DUTIES ETC. 

That for these purposes they have power to make laws, and lay and levy snob 
general duties, imposts, or taxes, as to them shall appear roost equal and just 
(coDslderlntf the ability and other circumstances of the inhabitants in the several 
Colonies), and such as may be collected with the least inconvenience to the peo- 
ple; rather discouraging luxury, than loading industry with unnecessary burdens. 

GKNEKAL TREASURER AND PARTICULAR TREASURER. 

That they may appoint a General Treasurer and Particular Treasurer in each 
government when necessary; and from time to time, may order th#sumsiD 
the treasuries of each government into the general treasury or draw on 
them for special payments, as they find most convenieot. 

MONEY, HOW TO ISSUE. 

Yet no money to issue but by joint orders of the President-General and 
Grand Council, except where sums have been appointed to particular 
purposes, and the President-General Is previously empowered by an act to 
draw such sums. 

ACCOUNTS. 

That the general accounts shall be yearly settled and reported to the 
several Assemblies. 

QUORUM. 

That a qiioruni of the Grand Council, empowered to act with the Presi- 
dent-General, do consist of twenty-five members; among whom there shall 
be one or more from a majority of the Colonies. 

LAWS TO BE TRANSMITTED. 

That the laws made by them for the purposes aforesaid shall not be 
repugnant, but, as near as may be, agreeable to the laws of England, and shall 
be transmitted to the King in Council for approbation, as soon as maybe 
after their passing; and if not disapproved within three years after presen- 
tation, to remain in force. 

DEATH OF THE PRESIDEN T-(;ENEKAL. 

TImt, in case of tlie deatli of the President-General, the Speaker of the 
Grand ("ciuncil for the time being shall succeed, and l)e vested with the same 
powers and authorities, to continue till the King'j^ pleasure be known. 

OFFICERS, HOW ATPOINTED. 

That all military commission olficers. whether for land or sea service, to 
act under this general constitution, shall be nominated by the President- 
General; but the approbation of tin; Giand Council is to be obtained, before 
they rrceivc tiifii- conimis'Kions. y\nd all civil officers are to be nominated 
by the Grand Coinx'il. and to receive the Tresident-General's approbation 
before tljcy ofTi«iate. 

VA( ANCIKS, HOW SlPPLIi:i>. 

But in caM' <tf vacancy by death or removal of any officer, civil or military, 
under this const it wiion. tiie Governor of tlie Province in which such vacancy 
luipjx'ns may appoint, till the pit asure of the President-General and Grand 
Council can be known. 

KA(. H Cdl.oNV MAY DEFEND JTSELF IN EMERGENCY, ETC. 

That tlie i)articular military as well as civil establishments in each 
Colony remain in tlieif i)r«'Miit state, tlir ^ont»ral constitution notwithstand- 
ing; and that (»n siiddtii tiiM i m ncits any Colony may defend it*elf, and lay 
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the acoouDts uf expense thence arising before the President-General and 
General Council, who may allow and order payment of the same, as far as 
they judge such accounts Just and reasonable. 

LNOTE.— The ** reasons and motives'* mentioned in the caption, which are 
much mure extended than the articles themselves, although a part of the 
document sent to the Colonics and to England, are here omitted for lack of 
Kpuce. They can be found in Preston, Documents lUuBtrative of American Hi%- 
tory, no; in Sparks*s edition of Franklin's Writings, IV., 200; also in Bigelow'a 
edition, VI . 189; and, best of all, in the OHd South Leafitts, No. 0. 

Consult Bancroft's and Hlldreth's HistorieBj and particularly Frothing- 
ham's Rii*e of the RepubHc. See also Documents RetaUng to (he CoHonial History 
of New York, vol. VI.. and Collections of the MassaehusetU Historteal Society, 1836.] 

III. 

Thk I^on-Importation Agreement — 1774. 

Wc, his Majesty's most loyal subjects, the delegates of the several Colo* 
nies of ^ew Hampshire, Massachusetts Bay, Rhode Island, Connecticut, 
New York, New Jersey, Pennsylvania, the three lower counties of New Castle, 
Kent, and Sussex, on Delaware, Maryland. Virginia, North Carolina, and 
South CurolluH, deputed to represent them in a Continental Congress, held in 
the City of Philadelphia, on the fifth day of September, 1774, avowing our 
allegianc<' to his Majesty, our affection and regard for our fellow subjects in 
Great Britain and elsewhere, affected with the deepest anxiety, and most 
alarming apprehensions of those grievances and distresses, with which hia 
Majesty's Anu'ricun subjectji are oppressed, and having taken under our 
most serious deliberation the state of the whole Continent find, that the 
present unhappy situation of our affairs is occasioned by a ruinous system 
of Colony Administration adopted by the British Ministry about the year 
17G3, evidently calculated for enslaving these Colonies, and, with them, the 
British Empire. 

In prosecution of which system, various Acts of Parliament have been 
passed for raising a revenue in America, for depriving the American sub- 
jects, in many instances, of the constitutional trial by Jury, exposing their 
lives to danger by directing a new and illegal trial beyond the seas, for 
crimes alKged to have been committed in America: and In prosecution of 
the same system, several late, cruel, and oppressive acts have been passed 
rc>sp(H*ting the town of Boston and the Massachu.setts Bay, and also an act 
for extending the Province of Quebec, so as to border on the western frontiers 
t»f these Colonies, establishing an arbitrary government therein, and dls- 
courajjinjr the settlement of British subjects in that wide extended country; 
thus, by tlie iniUienct.' of civil principles and ancient prejudices, to dispose 
the iulialjitants to act with hostility against the free Protestant Colonies, 
whenever a wicked Ministry shall choose to direct them. 

To obtain redress of these grievances, which threaten destruction to the 
lives, liberty, and property of his Majesty's subjects in North America, we 
are of opinion that a Non-Importation, Non-Consumption, and Non-Exix)r- 
tati(<n Av^reement, faithfully adhered to, will prove the most speedy, 
eflftfctual. and peac(;able measure; and, therefore, we do, for ourselves and 
the inliabitants of the several Colonies whom we represent, firmly agree and 
associate, under the sacred ties of virtue, honor, and love of our country* 
as follows: 

Firtft. That from and after the first day of December next, we will not 
import into Hritisli America, from Great Britain or Ireland, any GoodSr 
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Waros. or Merchandise whatsoever, or from any other place, any such Gooda, 
Wares, or Merchandise, us shall have been exported from Great Britain or 
Ireland: nor will we. after that day. import any East India tea from any 
part of the world; nor any Molasses, Syrups, Paneles, Coffee, or Pimento, 
from the British Plantations or from Dominica; nor Wines from Madeira, or 
the Western Islands; nor foreign Indigo. 

Second. We will neither itiiiK)rt nor purchase any slave imported, after 
the first day of December next ; after which time we will wholly discontinue 
the Slave Trade, and will neither be concerned In It ourselves, nor will we 
hire our vessels, nor sell our commodities or manufactures to those who are 
concerned in it. 

ITiird. As a Non-Consumption Agreement, strictly adhered to, will be an 
effectual security for the observance of the Non-Importation, we, as above, 
solemnly agree and associate, that from this day we will not purchase or use 
any tea imported on account of the East India Company, or any on which 
a duty hath been or shall bo paid; and from and after the first day of March 
next, we will not purchase or use any East India tea whatever; no|^ will we, 
nor shall any person for or under us, purchase or use any of those goixls, 
wares, or merchandises, we have agreed not to Import, which we shall know, 
or have cause to suspect, were Imported after the first day of December, 
except such as come under the rules and regulations of the tenth article 
hereafter mentioned. 

Fourth. Tlie earnest desln^ we have not to injure our fellow-subjects in 
Great Britain, Ireland, or the West Indies, induces us ir> suspend a Non-Ex- 
portation until the tenth day of Septeruber. 1775; at which time, if the said 
acts and parts of acts of the Britisli Parliament hereinafter mentioned, are 
not repealed, we will not, directly or indirectly, export any merchandise or 
commodity whatsoever to Great Britain, Ireland, or the West Indies, except 
rice to Europe. 

Fifth. Such as are merchants and use the British and Irish trade, will 
give orders, as soon as possible to their factors, agents, and correspondents, 
in Great Britain and Ireland, not to ship any goods to them, on any pretence 
wliatsoever, as they cannot be received In America; and If any merchant, 
residing in Great Britain or Ireland, shall directly or Indirectly ship any 
g(M)ds. wares, or merchandises, for America, in order to brealt the said Non- 
Imi)ortati()n Agreement, or in any manner contravene the same, on such 
unwortliy conduct being well attested, it ought to be made public; and, on 
tlie same being so done, we will not from thenceforth have any commercial 
connection with any such nierchant. 

SUth. Tluit sucli as are owners of vessels will give positive orders to their 
cai)taiiis or nia"^ters. not to receive on l)oard tlieir vessel any goods pro- 
hibited by liie said Non-Importation Agreement, on pain of immediate di&> 
mission ftnm tlu'lr service. 

Srrrttth. W'v will use our utmost endeavors to improve the breed of sheep, 
and to iiKMcasr t lnir nuinber t«) tlic greatest extent ; and to tliat end we will 
kill them as sparini:ly as may hv, especially those of the most pr<.>fitablo 
kind: nor will \v<' exi)oit any to the Wc^-t Indies or elsowlu-re; and those of 
us wlii> ar«' or may i)('con)e ovcr-stocktMl with, or can conveniently spare any 
sli(M'i), will dispose of them to onr n<"ii;hbors, especially to the poorer sort, 
upon niorb'TMlt' I'-rnis. 

Eir^Jitfi. Tliiil \v"' will, in onr several stations, encourage frugality, 
econonn, and indnstrv; and pronn te agriculture, arts, and the manufact- 
ures of tlilsr<nintry. cspcfially tiiat of wool; and will discountenance and dis- 
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courage every species of extravagance and dissipation, especially all horse- 
racing, and all kinds of gaming, cock-fighting, exhibitions of plays, shows* 
and other expensive diversions and entertainments; and on the death of any 
relation or friend, none of us, or any of our families will go into any further 
mourning dress, than a black crape or ribbon on the arm or luit for gentle- 
men, and a black ribbon and necklace for ladias, and wc will discountenance 
the giving of gloves and scarfs at funerals. 

Ninth. That such as are venders of goods or merchaiidisM^s, will not take 
advantage of the scarcity of goods that may be occasion<;d by this assoriu- 
tion, but will sell the same at the rates we havo been respectively uceustomed 
to do for twelve months last past. And if any vender of gcKxls or mercbun- 
diso shall sell any such goods on higher terms, or sIihU in any muuner. or by 
any device whatsoever violate or depart from this Agreement, no per<H>n 
ought, nor will any of OBdeal with any such peraon, or his or her factor or 
agent, at any time thereafter for any commodity whatever. 

Tenth, In case any merchant, trader, or other person, shall import any 
Goods or Merchandlae, after the first day of December, and before the first 
day of February next, the same ought forthwith, at the election of tlie 
owner, to be either reshipped or delivered up to the Committee of the County 
or Town wherein they shall be imported, to be stored at the wish of the im- 
porter, until the Non-Importation Agreement sliall cease, or be sold under 
the direction of the Ck>mmittee aforesaid: and in the last mentioned rns<\ 
the owner of such goods shall bo re-imburscd out of the sales tlie first 
cx>st and charges; the profit, if any, to bo applied towards relieving and 
employing such poor inhabitants of the Town of Boston as are immediate 
sufferers by the Boston Port Bill; and a particular account of all goods so 
returned, stored, or sold, to be inserted in the public papers, and if any 
goods or merchandise shall be imported after the said first day of February, 
the same ought forthwith to be sent back again, without breaking any of the 
packages thereof. 

Kleventh. Tluit a Committei* be chosen in every County, City, and Town, 
by tlioso wlio are qualified to vote for Representatives in the iK'gislature, 
whose business it sliail l)e to attentively observe the conduct of aU persons 
touching this Association ; and when it shall 1)0 made to appear to the satis- 
faction of a majority of any such C\)mmittee, that any person within the 
limits of tlK'ir sipi) )hut!jent lias violated this Association, that such a 
majority do fortliwiih cansM tin* truth of tlin case to be published in the 
Gazette, to the en<i that all such f(H»s to the rights of British America may l)e 
publicly known, arxl universally contemned as the enemies of American 
liberty, and thencefortli we respectively will break ofT all dealings with him 
or her. 

Twelfth, That the Committt»e of Correspondence in the respective (JJolo 
nies,do frequently inspect the entries of their Custom Houses, and inform 
each other, from time to time, <»f the true state thereof, and of every other 
material circumstance tliat may occur relative to this association. 

Thirteenth. That all manufactures of this country be sold at reason- 
able prices, so that no undue advantage be taken of a future scarcity ot 
goods. 

Fourteenth. And we do further agree and resolve that we will have no 
Trade, Commerce. Dealings, or Intercourse whatsoever with any Colony or 
Province in North America, whifh sliall not accede to, or which shall here- 
after violate this Association, but will hold tliem as unworthy of the rigb< 
of freemen, and as inimical to the liberties of this country. 
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And we do solemnly bind ourselves and our constituents under the ties 
aforesaid, to adhere to this Association until such parts of the several Acts 
of Parliament passed since the close of the last war, as impose or continue 
duties on Tea, Wine, Molasses, Syrups, Paneles, Coffee, Sugar, Pimento, In- 
digo, Foreign Paper. Glass, and Painters' Colors, imported into America, and 
extend the powei*s of tlie Admiralty Courts beyond tlieir ancient limits, 
deprive tiie American subjects of Trial by Jury, authorize tlie judge's cer- 
tificate to indemnify the prosecutor from damages that he miglit otherwise 
be liable to from a trial by his peers, reciuire oppressive security from a 
claimant of ships or goods seized, before he shall be allowed to defend his 
property, are repealed.— And until that part of tlie act of the 12th George III., 
ch. 24, entitled, '*An Act fur tiie better securing his majesty's Dock- Yards, 
Magazines, Ships, Ammunition, and Stores," by wliich any person charged 
with committing any of the offences therein descril)ed, in America, may be 
tried in any Sliire or County witliln the realm, is repealed— and until the 
four Acts passed in the last session of Parliament, viz.: that for stopping 
the Port and bloclcing up the Harbor of Boston— that for altering the Char- 
ter of government of the Massachusetts Bay— and that which is entitled 
"An Act for the better Administration of Justice, etc."— and that for extend- 
ing the limits of Quebec, etc., are repealed. And we recommend It to the 
Provincial Conventions, and to the Committees In the respective Colonies, to 
establish such farther regulations as they may thinly proper for carrying 
into execution this Association. 

The foregoing Association being determined upon by the Congress, was 
ordered to be sui^scribed by the several members thereof; and thereupon, 
we have hereunto set our respective names accordingly. 

In Congress, Philadelphia, October 20, 1774. 

PEYTON RANDOLPH, President. 

[Note.— The Non- Importation Agreement was signed Oct. 20. 1774, by fifty 
members of tlie Congress of that yt-ar. Hildreth says: "The signature of 
the Association by the members of Congress may be considered as the com- 
mencement of the American Union," and John Adams: "The memorable 
league of the Continent, in 1774, which first expressed the sovereign will of a 
new nation in America." 

Consult Bancroft, lllldreth, Bryant and Gay, and Frothingham; also 
:')ry, Curtis, Greone, and Pitkin (see '* References" to Part 11).) 

IV. 

The Declaration of iNDEPEitDENCE — 1776. 

In Congress, Jllv 4. ITTG. 

Ttie Unanimous Declaration of the thirtccii United States of America, 

When, in the course of human events, It becomes necessary for one people to 
dissolve the political bands which have connected them with another, and to 
assume among the Powers of the earth, the separate and eciual station to which 
the Laws of Nature and of Nature's God entitle them, a decent respect to the 
opinions of mankind requires that they should declare the causes which impel 
them to the separation. 

We hold these truths to bo self-evident, that all men are created equal, that 
they are endowed by their Creator with certain Inalienable Rights, that among 
these are Life, Liberty, and the pursuit of Happiness. That to secure these 
rights. Governments are instituted among Men, deriving their Just powers from 
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the consent of the governed. That whenever any Fonn of Government becomes 
destructive of these ends, it is the Right of the People to altar or to abolish it, and 
to institute new Government, laying its foundation on such principles and organ- 
izing its ))owers in such form, as to them shall seem most likely to effect their 
Safety and Happiness. Prudence, indeed, will dictate that Oovemments long 
established should not be changed for light and transient causes; and accord- 
ingly all experience hath shown, that mankind are more disposeil to siiffiT, while 
evils are sufTerable, than to right themselves by abolishing the forms to whmh 
they are accustomed. But when along train of abuses and usurpations, pursu- 
ing invariably the same Object, evinces a design to reduce them under absolute 
despotism, it is their right, it is tlieir duty, to throw off such Government, and to 
provide new Guards for their future security. Such 1ms been the patient suffer- 
ance of these Colonies; and such is now the necessity wliich constmlns them to 
alterthoir former Systems of Government. The history of the present King of 
Great Britain is a history of repeated injuries and usurpations, ail having in 
direct object the establishment of an absolute Tyranny ovor these States. To 
prove this let Facts be submitted to a candid world. 

He has refused his Assent to;Laws, ttie most wliolesome and necessary for 
the public good. 

He has forbidden his Governors to pass Laws of immediate and pressing 
importance, unless suspended in their operation till his Assent should be 
obtained; and wlien so suspended, he has utterly neglected to attend to them. 

He has refused to pass other laws for the accommodation of large districts of 
people, unless those itcople would relinquish the right of Uepresentation in the 
Legislature, a right inestimable to them and formidable to tyrants only. 

He has called together legislative bodies at places unusual, uncomfortable, 
and distant from the depository of their Public Records, for the sole purpose of 
fatiguing them into compliance with his measures. 

He has dissolved Representative Houses rei)ea:odly for oiVposing with manly 
firmn.'ss his invasions on the ri:;hts of the people. 

He has refused for a lon'jftinit*, after such dissolutions, to cause others to be 
*}iected; wlierel)y the Legisl.itive Powers, incapable of Annihilation, have 
returned to the People at large for their exercise; the Rtite remaining In the 
mean time exposed to all the dangers of invasion from without, and convulsions 
within. 

He has endeavored to prevent the |>opulation of these States; for that pur- 
pose obstructing the l^aws for Xatiirali^atioii of Foreigners; refusing to pass 
')tiicrs to encourage their migration hither, and raising the conditions of new 
Appropriations of Lands. 

He has obstructed the Administration of Justice, by refusing his Assent to 
Laws for establishing Judiciary l*owers. 

He has made Judges dependent on his Will alone, for the tenure of their 
•offices, and the amount and payment of their salaries. 

He has erected a multitude of New Offices, and sent hither swarms of Officers 
to harass our People, and eat out their substance. 

He has kept among us in times of peace. Standing Armies without the Con* 
sent of our legislature. 

He has affected to render the Military independent of and superior to the 
Civil Power. 

He has combined with others to subject us to a Jurisdiction foreign to o«r 
•constitution, and unacknowledged by our laws; giving his assent to their Acts 
of pretended Legislation: 

For quartering large bodies of armed troops among us: 
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For Protecting them, by a mock Trial from Piinisbment for any murder* 
which they .should commit on the Inhabitants of these States: 
For cutting off our Trade with all parts of the world : 
For imposing taxes on ns without our consent: 
For depriving us in many cases, of \he benefits of Trial by Jury: 
For transporting us beyond Seas to be tried for pretended offences: 
For abolishing tlie free System of English Laws in a neighboring province*, 
establishing therein an Arbitrary government, and enlarging its Boundaries so as 
to render it at once an example and fit instrument for introducing the same abso- 
lute rule into these Colonies: 

For taking away our Charters, abolishing our most valuable Laws« and alter- 
ing fundamentally the Forms of our Governments. 

For suspending our own Legislatures, and declaring themselves invested 
with Power to legislate for us in all cases whatsoever. 

He has abdicated Government here, by declaring us out of his Protection and 
waging War against us. 

He has plundered our Seas, ravaged our Coasts, burned our towns, and 
destroyed the lives of our people. 

He is at this time transporting large armies of foreign mercenaries to conn, 
plete the works of death, desolation , and tyranny, already begun with circum. 
stances of Cruelty and perfidy scarcely paralleled in the most barbarous agea 
and totally unworthy the head of a civilized nation. 

He has constrained our fellow Citizens, taken Captive on the high Seas, to 
l)ear Arras against their Country, to become the executioners ofjtheir friends and 
Brethren, or to fall themselves by their Hands. 

He has excited domestic insurrections amongst us, and has endeavored to 
bring on the inhabitants of our frontiers the merciless Indian Savages, whose 
known rule of warfare is an undistinguished destruction of all ages, sexesyand 
conditions. 

In every stage of these Oppressions We have Petitioned for Redress in the 
most humble terms: Our repealed Petitions have been answered only by- 
repeated injury. A Prince, whose character is thus marked by every act which 
may define a tyrant, Is unfit to be the ruler of a free people. 

Nor have We been wanting in attention to our British brethren. We have 
warned them from time to time of attempts by their legislature to extend an 
unwarrantable jurisdiction over us. We have reminded them of the circumstan- 
ces of our emigration and settlement here. We have appealed to their native 
justice and magnanimity, and we have conjured them by the ties of our common 
kindred to disavow these usurpations, which would inevitably interrupt our con- 
nections and correspondence. They too have been deaf to the voice of Justice 
and of consanguinity. We must, therefore, acquiesce in the necessity which de- 
nounces our Separation, and hold them, as we hold the rest of mankind. Enemies 
in War, in Peace Friends. 

W\'. therefore, the representatives of tlie united States of America, in General 
Congress Assembled, appealing to tlie Supreme Judge of tlie world for the recti- 
tude of our iuterjtions do, in the Name and by Authority of the good People 
of these Colonics, solemnly publish aii«l deelare. That llieso United Colonies are 
and of Right ought to ho Fn-e an<l Independent Stales; that they are Absolved 
from all Allegiaucf to the British Crown. and lliat all i»olitieal connection between 
them and the Stale of Great Britain, is and ought to be totally dissolved; and that 
as Free and ludependpnt States, they have full i»ower to levy War, conclude 
Peace, contract Alliances, establish Commerce, and to do all other Acts and 
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Things which Independent States may of right do. And for the support 
of this Declaration, with a flmi reliance on the Protection of Divine Provi- 
dence, we routually pledge to each other our Lives, our Fortunes, and oar 
sacred Honor. 

V. 

Articles of Confederation— 1777. 

ToaUto whom these PreeenU shall come, we Uie undentgned DeUgaUs of the StaUs 
affixed to our NameSt send f/reeting, 

Wherbab, tlie Delegates of the United States of America in Oongreaa 
assembled did, on the fifteenth day of November in the Year of our Lord One 
Thousand Seven Hundred and Seventy-seven, and in the Second Year of the 
Independence of America agree to certain articles of Confederation and per> 
petual Union between the States of New Hauipshiro, Massachusetts Bay, 
Rhode Island and Providence Plantations, Ck)nnecticut, New York, New 
Jersey, Pennsylvania, Delaware. Maryland, Virginia, North Carolina, South 
Carolina and Georgia, in the Words following, viz.: 

'* Articles of ConfederatUm and perpetual Union Itetween the States of New Hamp- 
ghire^ Massachusett^'bau, Rhttde Island and Pnwidence PlantatUtns, (Connecti- 
cut^ New York, New Jersey, Pennsylvania, Delaware. Maryland, Virginia, 
North Carolina, Stmth Carolina, and Gotrgta.'* 

Article i — The style of this Confederacy shall bo, - The Unitvd States of 
America." 

Article /i.^Each State retains its sovereignty, fn^edom and indupeudencc, 
and every power, Jurisdiction and right, whirli is not by this confederation 
expressly delegated to the United States, in Congr(>ss asncmbled. 

Article Ul.—Tho said States hereby scvurully enter into a firm league of 
friendship wlih each other for their common defence, the security of their 
liberties, and iheir mutual and general welfare, binding themselves to assist 
oach other, against all force offered to. or attacks made upon them, or any 
of them, on account of religion, sovereignty, trade, or any other pretence 
whatever. 

Article I v.— The better to secure and perpetuate mutual friendship and 
intercourse among the people of thediflTcrent States In this Union, the free 
Inhabitants of each of these States, paupers, vagabonds and fugitives from 
Justice excepted, shall be entitled to all privileges and immunities of free 
citizens in the several States; and the people of each Slate shall have free 
ingress and regress to and from any other State, and shall enjoy therein all 
the privileges of trade and commerce, subject to the same duties, impo- 
sitions and restrictions as the inhubitanta thereof respectively, provided 
that such restrictions shall not extend so far as to prevent the removal of 
property imported into any State, to any other State of which the owner- 
is an inhabitant; provided also that no imposition. duti(*s or reHtriction> 
shall be laid by any State, on the property of the United States, or either 
of them. 

If any person guilty of, or charged with treason, felony, or other high 
misdemeanor in any State, shall tlee from Justice, and be found in any of the 
United States, he shall upon demand of the Governor or Executive power of 
the State from which he fled, be delivered up and removed to the State having: 
Jurisdiction of his ofiTence. 

Full faith and credit shall be given In each of these States to the records,. 
acts,and Judicial proceedings of the court.s and magistrates of every other 
State. 



211 APPENDIX. 

Article v.— For the more convenient management of the general Interests 
of the United States, delegates shall be annually appointed In such manner 
as the legislature of each State shall din*ct^ to meet in Congress on the first 
Monday In November, tn every year, wttli a power reserved to cacii Slate, to 
rt^'jill Us delegates, or any of them, atatiy time within the year, and t^) send 
others In their stead, for the remainder of tlie year. 

No State shall bo represeuU'd In Oonixress by L*ss than two, nor by more 
than seven members: and no person shall be capable of beins a delegate for 
more than three years in any term of six years, nor shiill any perscm, being 
a delegate, be capable of holding any office under the United States, for 
which he, or anothe: for his benefit receives any salary, fei"* or emolument 
of any kind. 

Each State shall maintain its own delegates in a meet In? of the States, 
and while they act as members of the cominitico of tlio Slates. 

In determining questions In the United States, in Congress assembled, 
each State shall have one vote. 

Freedom of speech and debate in Congress sliall n:il I>e inipoacbcd or 
questioned in any court, or place tnit of Coiijrpc-ss, and tin* nienilK'srs of ([Con- 
gress shall be protected in tlieir persons fn)iii !irr(.>s(s and imprisonments, 
duriug the time of their going to and from, and atttrndance on Congress, 
except for treason, felony, or breach of tlie ^M'aco. 

Article V/.— No State wltliout tlie ci»u»ie.»t of llir I'niird States in Congress 
aasemi)led, shall send any enil>assy to, or rcccivt' any enil»as-.y from, or enter 
Into any conference, agreement, allianci^ or treaty witli any lim;^. prince or 
state; nor shall any person holding any orTlcc; of prolii or trust iindcT the 
United Stat<}s, or any of tlieni, accei)t of any pres<M»t. ctuolunicnt, of!ioo or 
title of any Iciud whatever from any l<ln;;, prince or forri;in state; norsiiall 
tiio United States in Congress as^>embled, or any of tlieni. grant any title of 
nobility. 

No two or more States shall enter Into any treaty, confederation or alli- 
ance whatever between them, wiMiout llie consent of tlie United States in 
Congress assembled, specifying accurately the purposes for which the same 
is tti be entered into, and how long It shall continue. 

No State shall lay any imposts or duties, wbicii may Interfere with any 
stipulations m treaties, entered into by the United States in Congress 
assembled, with any king, prince or state, in pursuance of any treaties 
already proposed by Congress, to the courts of France and Spalu. 

No vesselsof war shall be kept up in time of peace by any State, except 
sucli number only, as shall be deemed necessary by tlie United States in Con- 
gress jussembled, for the defence of sucii Stale, or us trade; nor shall any 
body of forces be kept up by any State, in time of peace, except such number 
only, as in the Judgment of tlie United Slates, in Congress assembled, shiiU 
be deemed requisite to garrison tlie forts necessary for tlie defence of such 
State; l)ut every State shall always keep up a well rej^ulalod and disciplined 
iniljtia, aufBciently armed and accoutred, and shall provide and constantly 
have ready for use. In public stores, a due number of field pieces and tents, 
and a proper quantity of arms, ammunition and camp equipage. 

No State shall engage In any war without the consent of the United States 
in Con{;ress assembled, unless such State be actually invaded by enemies, or 
sliall have received certain advice of a resolution being formed by some 
nation of Indians to Invade such State, and tlie danger is so imminent as not 
to admit of a delay, till the United States in Congress assembled can be con- 
;sulted , nor shall any State grant commissions to any ships or vessels of 
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nor letters of marque or reprisal, except It be after a declaration of war by 
the Uulted States in Ctongress assembled, and then onlf against the king* 
dom or state and the subjects thereof, against which war has been so 
declared, and un'^er such regulations as shall be established by the United 
States In Congress assembled, unless such State be Infested by pirates, in 
which case vessels of war may bo fitted out for that occasion, and kept so 
long as the danger shall coutmue. or until the United States in Congress 
asseuiblcd shall dotcrmiue otherwise. 

Article V/i.— When land forces are raised by any State for the commou 
defence, all officers of or under the rauk of colonel, shall be appointed by the 
JLeglsiature of each Suit« respectively by whom such forces shall be raised, 
or in such manner as such State shall direct, and all vacancies shall be filled 
up by the State which first raiide the appointment. 

Article K///.— All charges of war, and all other expenses that shall be 
incurred for the commou defense or geueral welfare, and allowed by the 
United Stjites in Congress assembled, shall be defrayed out of a common 
treasury, which shall be supplied by the several States, in proportion to the 
value of all land within each State, granted to or surveyed for any person, as 
such land and the buildings and improvements thereon shall be estimated 
according to such mode as the United States in Congress assembled, shall 
from time to time direct and appoint. 

The taxes for paying that proportion shall be laid and levied by the 
authority and direction of the Legislatures of the several States within the 
time agreed upon by the United States in Congress assembled. 

Article iX.— The United States in Congress assembled, shall have the 
sole and exclusive right and power of determining on peace and war. except 
in the cases mentioned in the sixth article— of sending and receiving ambas- 
sadors—entering Into treaties and alliances, provided that no treaty of com- 
merce shall be made whereby the legislative power of the respective States 
shall be restrained from imposing such imposts and duties on foreigners, as 
their own people are subjected to. or from prohibiting the exportation or 
Importation of any species of goods or commodities whatsoever— of establish- 
ing rules for deciding in all cases, what captures on land or water shall be 
legal, and in what manner prizes taken by laud or naval forces in the service 
of the United States shall be divided or appropriated— of granting letters of 
marque and reprisal in times of peace— appointing courts for the trial of 
piracies and felonies committed on the high seas and establishing courts for 
receiving and determining finally appeals in all cases of captures, provided 
that no member of Congress shall be appointed a Judge of any of the said 
courts. 

The United States in Congress assembled shall also be the last resort on 
mppeal in all disputes and dt (Terences now subsisting or that hereafter may 
arise between two or more States concerning boundary, jurisdiction or any 
other cause whatever; which authority shall always be exercised in the man- 
ner following: Whenever the legislative or executive authority or lawful 
a^ent of any State in controversy with another shall present a petition to 
Congress, stating the matter in question and praying for a hearing, notice 
thereof shall be given by order of Congress to the legislative or executive 
authority of the other State in controversy, and a day assigned for the 
appearance of the parties by their lawful agents, who shall then be directed 
to appoint by Joint consent, commissioners or Judges to constitute a court for 
heitfing and determining the matter in question, but if they cannot agree. 
Congress shall name three persons out of each of the United States, and from 
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the list of such persons each party shall alternately strike out one, the peti- 
tioners beginning, until the number shall be reduced to thirteen; and from 
that number not less than seven, nor more than nine names as Congress shall 
direct, shall in the presence of Congress be drawn out by lot. and the persons 
whose names shall be so drawn or any five of them, shall be commissioners or 
Judges, to hear and finally determine the controversy, so always as a major 
part of tht Judges who shall hear the cause shall agree in tbe determination; 
and if either paity shall neglect to attend at the day appointed, without 
showing reasons, which Congress shall Judge sufficient, or being present shall 
refuse to strike, the Congress shall proceed to nominate three persons out of 
each state, and the Secretary of Congress shall strike in behalf of such party 
absent or refusing; and the Judgment and sentence of the court to be 
appointed, in the manner before prescribed, shall be final and conclusive; 
and if any of the parties shall refuse to submit to the authority of such court, 
or to appear or defend their claim or cause, the court shall nevertheless pro- 
ceed to pronounce sentence, or Judgment, which shall in like manner be final 
and decisive, the Judgment or sentence and other proceedings being in either 
ease transmitted to Congress, and lodged among the acts of Congress for the 
security of the parties concerned: provided that every comissioner, before 
he sits in Judgment, shall take an oath to be administered by one of the 
Judges of the supreme or superior court of the State where the cause shall be 
tried, "well and truly to hear and determine the matter in question, accord- 
ing to the best of his Judgment, without favor, affection or hope of reward*'; 
provided also that no State shall be deprived of territory for the benefit of 
tbe United States, 

All controversies concerning the private ri^ht of soil claimed under 
different grants of two or more States, whose Jurisdiction as they may respect 
such land, and the States which passed such grants are adjusted, the said 
grants or either of them being at the same time claimed to have originated 
antecedent to such settlement of Jurisdiction, shall on the petition of either 
party to the Congress of the United States, be finally determined as near as 
may be in the same manner as is before prescribed for deciding disputes 
respecting territorial Jurisdiction between different States. 

The United States in Congress assembled shall also have the sole and 
exclusive right and bower of regulating the alloy and value of coin struck 
by their own authority, or by that of the respective States,— fixing the stand- 
ard of weights and measures throughout the United States— regulating the 
trade and managing all aflairs with the Indians, not members of any of the 
States; provided that tbe legislative right of any State within its own limits 
be not infringed or violated— establishing and rejrulatinK post-offices from 
one State to another, throughout all tbe United States, and exacting such 
postage on tbe i)ai)ers passliij? thro' the same as may be requisite to defray 
the expenses of tbe said oflice— appointing all ofhcers of tbe land forces, in 
the service of tbe United States, excepting regimentni officers— appointing 
all the officers of tbe naval forces, and commissioninj^ all officers whatever 
in the service of tbe United States— making rules for the government and 
regulation of tbe said land and naval forces, and directing their oper- 
ations. 

The United States in Congress assembled shall have authority to appoint 
a committee, to sit in tbo recess of Congress, to be denominated '* a Committee 
of tbe States," and to consist of one delegate from each State; and to appoint 
such other committees and civil officers as may be neceseary for managing 
the general affairs of the United States under their direction— to appoint one 
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of their number to preside, provided that no person be allowed to serre In 
the office of president more than one year in any term of three years; to 
ascertain the necessary sums of money to be raised for the service of the 
United States, and to appropriate and apply the same for defraying the pub- 
lic expensos-to borrow money, or emit bills on the credit of the United 
States, transmitting every half year to the respective States an account of 
the sums of money so borrowed or eiuitted— to build and equip a navy— 
to agree upon the number of land forces, and to make requisitions from 
each State for Its quota. In proportion to the number of white inhab- 
itants in such State; wliich requisition shall bo binding, and thereupon 
the Legislature of each State shall appoint the regimental officers, raise 
the men and cloath, arm and equip them in a soldier Iii<e manner, at the 
expense of the United States; and the officers and men so c loathed, armed 
uud equipped shall march to the place appointed, and within the time 
agreed on by the United States in Congress assembled; but if the United 
Suites in Ck)ngress lissembled shall, on consideration of circumstances Judge 
proper that any State should not raise men, or should raise a smaller number 
than Its quota, and that any other State should raise a greater number of 
men than the quota thereof, such extra number shall be raised, officered, 
cloathed, armed, and equipped In tlie same manner as the quota of such 
State, unless thelei^Isiatureof such St^tte siuili judge that such extra number 
cannot be safely spared out of the satne, in which case they shall raise 
officer, cloath, arm and equip as many of such extra number :is they Judge 
can be safely spared. And the officers and men so cloathed, armed and 
equipped, shall march to the puice appointed, and within the time agreed on 
by the United States In Congress assembled. 

The United States In Congress assembled shall never engage in a war, nor 
grant letters of marque and reprisal in time of peace, nor ent^ir Into any 
treaties or alliam-es, nor coin money, nor rejrulaie the value thereof, nor 
ascertain the sums and expenses necessary for the defense and welfare of the 
United States, or any of them, nor emit bills, nor borrow money on the credit 
of the United States, nor appropriate money, nor agree upon the number of 
vessels of war, to \ye built or purciiased, or the number of land or sea forces 
to be raised, nor appoint a commander-in-chief of the army or navy, unless 
nine States iissent to the same; nor shall a (luestlon on any other point, 
except for adjourning from day to day l)e determined, unless by the votes of 
a majority of the United States in Congress assembled. 

The Congress of the United States shall have power to adjourn to any 
time within the year, and to any place within the United States, so that no 
period of adjournment bo for a longer duration than the space of six months, 
and sitall publish tlic Journal of their proceedings monthly, except such parts 
thereof relating to treaties, alliances or military operations, as in their 
Judgment require secre.sy: and the yeas and nays of the del<?gates of each 
State on any cjuestlon shall be entered on the Journal, when it Is desired by 
any delegate: and the delegates of a State, or any of them, at his or their 
request shall be furnished with a transcript of tlie said journal, except such 
part^ as are above excepted, to lay before the Legislatures of the several 
States. 

Article X.— The committee of the States, or any nine of thenj, siiall be 
authorized to execute. In the recess of Congress, such of tin; powers of Con- 
gress as the United States in Congress assembled, by tht; consent of nine 
States, shall from time to time think expedient to vest them with; provided 
that no power be delegated to the said committee, for the exercise of which. 
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by tho articles of confederation, the voice of nine States in tho Congress of 
the United States asserublied Is requisite. 

Article X/.— i'anada ai'cedlng to this confederation, and Joining in tho- 
measures of tlie United States, sliall bo admitted into, and entitled to all the 
advantages of this Union; but no otlier colony shall l)o admitted into the 
same, unless surh admission Ik» a;;reed to by nine States. 

Article X//.— All bills of credit emitted, nionit^ borrowed and debts. 
contracted by. or under the authority of Congress, before the assembliogof 
the United States. In pursuance of tlio present confederation, shall be 
deemed and ronsklen>d as a cliarge a.?ainst the United States, for payment 
and satisfaction whereof the said United States, and the public faith are 
hertby solemnly pledged. 

Article X///.— Every State shall abide by the determinations of the 
Unit(»d States in Congress assembled, on all (juestions which by thisconfeder- 
at .on are sul)mitted to tliem. And the articles of this confederation shall be 
inviolably observtMi by every State, and the Union shall be perpetual; nor 
shall any alteration at anytime hereafter be made in any of them: unless 
sucli alt^'ratlon be agreed to in aCongressof the United States, and be after- 
wards contirmed by the Legislatures of every State. 

And whereas, it has pleased the Great Governor of the world to incline the 
ht'arts of the Legislatures we respectively represent in Congre.ss, to approve 
of, and to aiithorl/e us to ratify the said artlclos of confederation and per- 
petual union Know ye that we, the undersigned delegates, by virtue of the 
power and authority to us given for that purpose, do. by these prt^sents, ia 
the name and In behalf of our re^^pective constituents, fully and entirely 
ratify arul confirm eju-h and t-very of the said articles of confederation and 
perpetual union, and all and singular the matters and things therein con- 
tain(><l: and we do further solemnly plight and engage the faith of OUT 
respective constituent, that tliey shall abide by the determinations of the 
United Stat(^s In Conirress assembled, on ail tpiestions. which by the said COn* 
federation aie submitted to them. And that the articles thereof shall be 
Inviolably observed by the States we respectively represent, and that the 
Union shall be perpetual. 

CoNSTrrrTioN of Tiih rNiTEi) States. — 1787. 

We the People of the United States, in Onler to form a more perfect Union, 
establish Justice, insuie dotnestic Tranquillity.provide for the commoik 
defense, promote the general Welfare, and .secure the Blessings of Lib- 
erty t4) ourselves and our Posterity, do ordain and establish this Consti- 
tution for the rnite<l States of America. 

ARTin.K 1. 

Secti<m /.—All lejjci^'lative Powers herein ;;ranted shall be vested In a('on- 
grei-is of the United Slates, which shall consist of a Senate and House of 
Kepresentat ives. 

Srrtion II. —The TIoijs<' of UepT*esentatlves shall be composed of MemVM>rs 
cixjscri every second Year by ibe People of the several States, and the Elee- 
tors in each Stale shall have the Qualifications requisite for Electoi-s of the 
most niiiiierous Hrancii of llie Slat 3 Legislature. 

Nc) Person shall be a Representative who shall not have attain(;d to tlu*- 
Ajreof twenty-five Years, and been seven Years a Citizen of the United States, 
and who shall not, when elected, Imj an Inhabitant of that State in whieh b- 
shali be chosen 
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Representatives and direct Taxes shall be apportioned among the several 
States which may be included within this Union, according to their respect- 
ive Numbers, which shall be determined by adding to the whole Number of 
Free persons, including those bound to Service for a Term of Years, and 
excluding Indians not taxed, three-fifths of all other Persons. The actual 
Enumeration shall be made within three Years after the first Meeting of the 
Ck>ngres8 of the United States, and within every subsequent Term of Ten 
Years, In such Manner as they shall by Law direct. The Number of Repre- 
sentatives shall not exceed one for every Thirty Thousand, but each State 
shall have at Least one Representative; and until such enumeration shall be 
made, the State of New Hampshire shall be entitled to cbuse three. Massa- 
chusetts eight, Rhode Island and Providence Plantations one, Connecticut 
five. New York six. New Jersey four, Pennsylvania eight, Delaware one, 
Maryland six, Virginia ten. North Carolina five. South Carolina five, and 
Georgia three. 

When vacancies happen In the Representation from any State, the Execu- 
tive Authority thereof shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall choose their Spealcer and other offi- 
cers; and shall have the sole Power of Impeachment. 

Section ///.— The Senate of the United States shall be composed of two 
Senators from each State, chosen by the Legislature thereof, for six Years; 
and each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first 
Election, they shall be divided as equally as may be into three Classes. The 
seats of the Senators of the first Class shall be vacated at the Expiration of 
the second Year, of the second Class at tiie Expiration of the fourth Year, 
and of the third Class at the Expiration of the sixth Year, so that one-third 
may be chosen every second Year; and If Vacancies happen by Resignation, 
or otherwise, during the Recess of the Legislature of any State, the Execu- 
tive thereof may malce temporary Appointments until the next Meeting of 
the Legislature, which shall then fill such Vacancies. 

No Person shall be a Senator who shall not have attained to the Age of 
thirty Years, and been nine Years a Citizen of the United States, and who 
shall not, when elected, be an Inhabitant of that State for which he shall be 
chosen. 

The Vice President of the United States shall be President of the Senate, 
but shall have no Vote, unless they be equally divided. 

The Senate shall chuse their other Ofl3cers, and also a President pro 
tempore, in the Absence of the Vice-President, or when he shall exercise the 
Office of President of the United States. 

The Senate shall have the sole Power to try all Impeachments. When 
sittln;? for that Purpose, they shall be on Oath or Affirmation. When the 
President of the United States is tried, the Chief Justice shall preside: and 
no Person shall be convicted without the Concurrence of two thirds of the 
Members present. 

Judgment in Cases of Impeachment sliall not extend further than to 
removal from Office and disqualification to hold and enjoy anv office of 
honor. Trust or Profit under the United States: but the Party convicted 
hall nevertheless be liable and subject to Indictment, Trial, Judgment and 
Punishment, according to Law. 

Section jy:— The Times, Places and manner of holding Elections for Sena- 
tors and Representatives, shall be prescribed In each State by the legislature 



sSSU 



i^^sak 



XVlll 



APPENDIX . 



thereof; but the Congress may at any time by Law make or alter sacb Rela- 
xations, except as to the Places of chuslng Senators. 

The Congress shall assemble at least once In every Year, and such Meet- 
ing shall be on the first Monday In December, unless they shall by Law 
appoint a difTereijt Day. 

Section T.— Each House shall be the Judge of the Elections, Returns and 
Qualifications of Its own Members, and a Majority of each shall constitute a 
Quorum to do Business; but a smaller Number may adjourn from day to 
day. and may be authorized to compel the Attendance of Absent Members, In 
such Manner, and under such Penalties as each House may provide. 

Each House may determine the Uules of Its Proceedings, punish Its Mom- 
bors for disorderly Behaviour, and, with the Concurrence of two thirds, expel 
a MeinlM»r. 

Eacli House shall keep a Journal of its Proceedings, and from time to 
time publisli tilt' same, excepting such Parts as may In their Judgment 
require Secrecy; and the Yeas and Nays of the Members of either House on 
any question sliall, at the Desire of one fifth of those present, be entered on 
the Journal. 

Neltluip H<)us(!, durin;? the Session of (^'ongress, shall, without the Consent 
of the other, ad.i(nirn for more than three days, nor to any other Place than 
that in wljicli the two Houses shall Im? sitting. 

Section 17.— Th<' Senators and Representatives shall receive a Compensa- 
tion for tlieir serviiMvs, to he ascM^rtalned by Law, and paid out of the Treas- 
ury of the L'nited Slates. They shall in all (^ases, except Treason, Felony 
and Bn'a<'h of the Pe:i«'e. he privelej;ed from Arrest during their Attendance 
at tlie Session of their respective Houses, and in goinjj: to and returning from 
the same; and foruio' Speech or Debute in either House, they shall not be 
questioned in any other Place. 

No Senator or Representative shall, durinj? tlie Time for which he was 
elected, be jippointed to any civil Offlj'e under tlie Authority of the United 
States, whii'h shall have been crejiti'd. or th(> Eniolnrnents whereof sliall have 
been encreased durin;; su«!lj time; and no Person holding any Ofll<'e under 
the l'nited Stai<'s, shall be a Mernbei' of either House during his Continuance 
In Omrv. 

Srrtion 17/. -All bills for raisin.;^ lieveniie *,hall oriixlnate in theHouseof 
Kepn>scnt:jt iN «"s: Unl tli«' .S-natr may pro|)o«-e oi- j'oni'ur with Amendment-s 
as on other liilN 

Every Hill wbicli '^IkiII have passrd the llousr of Representatives and the 
Senatf. -hall, bcfoi •■ it l.rcouu* a r.a\\.l><' jiiiscntcd to the President, of tlio 
I'nit<<l Sial<-<; if In- approve lu' sIkiIKIlmi it. but if not he shall return It, with 
hi>« O'.j.fci inn- to tiial Ibm-e in nliirii it sliall liavi* originated, who shall 
«'nt«'r I lir Ol.-ic; ion-, a t lai-LT'-on tin ir .lourrial. and profci-d to re<*onsi<ler it. 
If a fie I- -'I'll UiM-i,n-id<'rat inn t uo i hit 1- of t ha t I lon>^e sliall a'.rree to l)ass the 
Bill, ii -liiil I '• -<-nt. toxi'ilirf uitli tiic ( )liit'rt ions, to the other House, by 
whicli i; -liall 1 1 Ix'Wi-r he !r.-oM-i(l<M<'<l, and if ai>proved by two thirds o{ that 
llou-<-. it -hall be. oiiif a Law. lint in all -nch Casts the Votes of both 
Hoii-rs -liall be d( t riniim d by \'<'as and Na> -. and the Names of the Persons 
vot in'j for and a'.jain-t t Im- Kill sliall In* enttTcd on the .lonrnal of each House 
respeiM i\ rl> . If a:i\ Hill -hall not be returned by t he President within ten 
Days (Sunday- rsc ti)i<(h afit-r it -hall h.ive lucn pre-ented to hirn. the Same 
uliall bf a Law in likf Manner as if he lia<l -.iirned it, unless the ('on!J:ress by 
their Ai! :< lui iMiH III p* i\ ( nt ii ■- Ket utn. in which Ca-e it shall not he a Law. 
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Every Order, Resolatlon, or Vote to which the Ooncurrence of the Senate 
mnd House of RepreseDtatlves may be necessary (except on a question of 
Adjournment) shall be presented to the President of the United States; and 
before the Same shall take EflTect, shall be approved by him, or being dis- 
approved by liim, shall be repassed by two thirds of the Senate and House of 
Kepresentutivcs, according to the Rules and Limitations prescribed in the 
Case of a Bill. 

StctUm >7i/.— The Congress shall have Power to lay and collect Taxes, 
Duties, Imposts and Excises, to pay the Debts and provide for the common 
Defence uud general Welfare of the United States, but all Duties, Imposts 
and Excises shall be uniform throughout the United States; 

To l)orn»w Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes; 

Toestabiisli an uniform Rule of Naturalization, and uniform Laws on 
the subject of Bankruptcies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix 
the Standard of Weights and Measures; 

Tt) provide for the Punishment of counterfeiting the Securities and cur- 
rent Coin of tiie TJnIU'd State's; 

To establlsli lV>st Oftii'es and Post Roads. 

To promote t!ie [*roirress of Science and useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive Right to their respect- 
ive Writ I nits and Dls<.'overies: 

To constitute Tribunals inferior to the Supreme Court; 

Todelhu'aiid punish Piracies and Felonies committed on the high Seas, 
an<i OiTenees against the Law of Nations; 

Tt) declare War, grant Letters of Marque and Reprisal, and make R.iles 
concerning Captures on Land and Water; 

To raise and sup|>ort Armies, but no Appropriation of Money to that Use 
shall be for a longer Term than two Years; 

To provide and Maintain a Navy; 

To make Rules for the Government and Ri^gulaiion of the land and naval 
Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, 
suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining the Militia, and for 
governing sucli Part of tliem as may be employed in the Service of the United 
States, re"*erving to the States respectively, tlie Appointment of the Officers, 
and the Authority of training the Militia according to tlie discipline pre- 
scribt^d by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such Dis- 
trict (not ex("eeding ten Miles square) as may, by Cesslcm of particular States, 
and the A(!ceptance of Congress, become the Seat of the Government of the 
United States and to exercise like Authority over all Places purchased by 
the Consent of the I-»egislatureof the State in which the Same shall be, for the 
Erection of Forts, Magazines. Arsenals. dock-Yards, and other needful 
Buildings;— And 

To make all Laws which shall lie necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this Consti- 
tution in the Government of the United States, or in any Department or 
Officer thereof. 
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Section fX.— The Migration or Importation of such Persons as anj of the 
States now existing shall think proper to admit, shall not be prohll>ited by 
the Congress prior to tlie Year one thousand eight hundred and eight, but ^ 
Tax or duty may be imposed on such Importation, not exceedldg ten doUaim 
for each Person. 

The Privilege of the Writ of Habeas Corpus shall not be suspended. unleoB- 
when ill Casasof llobellion or Invasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall 1x3 passed. 

No Capitation, or other direct, tax shall bo laid, unless In Proportion to 
the Census or Enumeration herein before directed to be tai<en. 

No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or Revenue 
to the Ports of one State over those of another; nor shall Vessels bound to, 
or from one Statt\ be obliged to enter, clear, or pay Duties in atfother. 

No Money shall be drawn from the Treasury, but In Consequence of 
Appropriations made by Law; and a regular Statement and Account of the 
Rt'ceiptsand Expenditures of all public Money shall be published from time 
to time. 

No title of Nobility shall be granted by the United States: And no Person 
holding any Oifico of Profit or Trust under them, shall, without the Oonaeni 
of the Congress, accept of any present, Emolument, Office, or Title, of any 
kind whatever, from any Kltig, Prince, or foreign State. 

SectUm X.— No State shall enter into any Treaty. Alliance, or Confederal 
tion; grant Letters of Marque and Reprisal; coin Money; emit Bills of 
Cri.'dit; nial<e any Thing but gold and silver Coin a Tender in Payment of 
Debts; pass any Bill of Attainder, ex post facto Law. or Law Impairing t^e 
Obligation of Contracts, or grant any Title of Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary for 
executing its inspection Laws; and the net Produce of all Duties and 
Imposts, laid by any State on Imports or Exports, shall be for the Use of the 
Treasury of the United States; and all such Laws shall be subject to the 
Revision and Controul of the Congress. 

No State shall, without the Consent of Congress, lay any Duty of Tonnage, 
kvv\) Troops, or Ships of War in Time of Peaoo, (MitiT into any Agreement or 
Compact witli anothor State, or with a forel;rn Power, or engage in War, 
unless actually invaded, or in such imminent Danger as will not admit of 
delay. 

AUTKXK II. 

Section /.— Tiie executive Power sliall be vested in a President of the 
T'nited States of Atiierica. He shall hold his Ofliee during the Term of four 
Years, and. to^riluT with the Vice President, chosen for the same Term, be 
elected, as follows: 

Kach Stale shall appoint, in sn<*h Manner as the I^egislature thereof may 
direct, a nmnber of P'.lectors. e(iual to the wiioU; Numl>er of Senators and 
Representatives to wliicli the State may Ih» entitled In theCongre^; but no 
Senator or Representative, or Persoji holding an Office of Trust or Pro6t 
under the United States, shall be appointed an Elector. 

The electors sliall meet in their respective States, and vote by ballot for 
two persons, of wlioni one at least sliall not be an Inhabitant of the same 
State with theinselv(»s. And they shall make a list of all the persons voted 
for, and of the nnrnl)er of votes for each; which list they shall sign and cer- 
tify, and transmit sealed U) t lie seat of the Government of the United States. 
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directed to the President of the Senate. The President of the Senate shall. In 
the presence of the Senate and House of Representatives, open all the certlfi- 
cates, and the votes shall then be coanted. The person having the greatest 
n amber of votes shall be the President, if such number be a majority of the 
whole number of electors appointed; and if there be more than one who have 
such majority, and have an equal number of votes, then the House of Repre- 
sentatives shall Immediately chuse by ballot one of them for President; and 
if no i)erson have a majority, then from the five highest on the list the said 
House shall in like manner chuse the President. But in chusing the President, 
the votes shall 1)e taken by States, the representation from each State having 
one vote: a quorum for this purpose shall consist of a member or members 
from two-thirds of the States, and a majority of all the States shall be neces- 
sary to a choice. In every case, after the choice of the President, the person 
having the greatest number of votes of the electors shall be the Vice-Presi- 
dent. But if there should remain two or more who have equal votes, the 
Senate shall chuse from them by ballot the Vice-President. 

The Ck)ngress may determine the Time of chusing the Electors, and the 
Day on which they shall give their Votes; which Day shall be the same 
throughout the United States. 

No person except a natural 1)orn Citizen, or a Citizen of the United States, 
at the time of the Adoption of this Constitution, shall be eligible to the Office 
of President; neither shall any Person be eligible to that office who shall not 
have attained to the Age of thirty-five Years, and been fourteen Years a 
Resident within the United States. 

In Case of tlie Removal of the President from Office, or of his Death. 
Resignation or Inability to discharge the Powers and Duties of the said 
Office, the same siiail devolve on the Vice President^ and the Congress may 
by Law provide for the Case of Removal, Death, Resignation or Inability, 
both of the President and Vice President, declaring what Officer shall then 
act as President and such Officer shall act accordingly, until the Disability 
be removed, or a President shall be elected. 

The President shall, at stated Times, receive for his Services, a Compen- 
sation, which siiall neither be increased nor diminished during the Period fop 
which he shall have been elected, and he shall not receive within that Period 
any other Emolument from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following 
Oath or Affirmation:—** I do solemnly swear (or affirm) that I will faithfully 
execute the Office of President of the United States, and will to the best of my 
Ability, preserve, protect and defend the Constitution of the United States.** 

Section I/.— The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several States, when 
called into the actual Service of the United States; he may require the 
Opinion, in writinp:, of the principal Officer in each of the executive Depart- 
ments, upon any Subject relating to the Duties of their respective Offices, 
and he shall have Power to grant Reprieves and Pardons for Offences against 
the United States, except in Cases of Impeachment. 

Ho shall have Power, by and with the Advice and Consent of the Senate, 
to make Treaties, provided two- thirds of the Senators present concur; and he 
shall nominate, and by and with the Advice and Consent of the Senate, shall 
appoint Ambassadors, other public Ministers and Consuls, Judges of the 
supreme Court, and all other Officers of the United States, whose Appoint- 
ments are not herein otherwise provided for, and which shall be established 
by Law: but the Congress may by Law vest the appointment of such inferior 
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Officers, as they think proper, in the President alone, in the Courts of Iaw.ot 
in the Heads of Departments. 

The President shall have Power to fill up all Vacancies that may happen 
during the recess of the Senate, by granting Commissions which shall expire 
at the End of their next Session. 

Section III.— He shall from time to time give to the Congress Information 
of the state of the Union, and recommend to their Consideration such 
Measures as he shall Judge necessary and expedient; he may, on extraordi- 
nary Occasions, convene both Houses, or either of them, and, in Case of 
Disagreement between them, with Respect to the Time of Adjournment, he 
may adjourn them to such Time as ho shall think proper; he shall receiTe 
Ambassadors and other public Ministers; he shall take Care that the Laws be 
faithfully executed, and shall Commission all the Officers of the United 
States. 

Section IV. -The President, Vice President and all cIyU Officers of the United 
States, shall be removed from Office on Impeachment for, and Conyiction of. 
Treason, Bribery, or other high Crimes and Misdemeanors. 

ARTICLE III. 

Section I.— The Judicial Power of the United States, shall b^ vested In one 
supreme Court, and in such inferior Courts as the Congress may from time to 
lime ordain and establish. The Judges, both of the supreme and inferior Courts, 
Fliall hold their'Offices during good Behaviour, and shall, at stated Times, receive 
for their Services, a Compensation, which shall not be diminished during their 
Continuance in Office. 

ScctUm 7/.— The judicial Power shall extend to all Cases,^n Law and Equity. 
arising under this Constitution, the Laws of the United States, and Treaties 
made, or which shall be made, under their Authority;— to all Cases affecting 
Ambassadors, other public Ministers and Consuls;- to all Cases of admiralty and 
maritime Jurisdiction;— to Controversies to which the United States shall be a 
Party; to Controversies between two or more States ;— between a State and 
Citizens of another State ;— between Citizens of different States,— between Citizens 
of the same State claiming Lands under Grants of dilTerent States, and between 
a State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those HI which a State shall be Party, the supreme Court shall have original 
.lurisdiction. In all the other Cases before mentioned, the supreme Court shall 
have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and 
under such liepulations as the Congress shall make. 

Tlie Trial of all Crimes, except in Cases of Impeacbuient, shall be by Jury: 
and NMch Trial sliall be held in the State where the said Crimes shall have been 
iOMinutted; but when not committed within .'iny State, the Trial shall beat such 
Place (»r Places as the Congress may by Law have directed. 

Section ///.-Treason against th<» Unit«'d States, shall consist only in levying 
War against them, or in jidhenng to their Enemies, giving them Aid and Comfort. 
No Person shall be convicted of Treason unless on the Testimony of two Wit- 
ness«s to the sanu- overt Act, or on Contession in open Court. 

The Congress shall lia\e Power to declare the Punishment of Treason, but no 
Attainder of Treason shall work Corruption of Blood, or Forfeiture except during 
the life of the Person attainted. 
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ARTIOLB IV. 

SeetUm /.—Full Faith and Credit Bhall be given in each State to the public 
Acts. RecordB, and judicial Proceedings of every other state, and the Congress 
may by general Laws prescribe the Manner tn which such Acts. Records, and 
Proceedings shall be proved, and the KlTect thereof. 

SeetUm 1/.— The Citizens of each State shall be entitled to all Privileges and 
immunities of Citizens in the several States. 

A person charged in any State with Treason, Felony, or other Crime, who 
shall flee from Justice, and be found in another State, shall on Demand of the 
executive Authority of the State from which he fled, be delivered up to be 
removed to the State having Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under the Laws thereof, 
escaping Into another, shall. In Consequence of any Law or Regulation therein, 
be discharged from such Service or Labour, but shall be delivered up on Claim of 
the Party to whom such Service or Labour may be due. 

Section J/7.— New States may be admitted by the Congress into this Union; 
but no new State shall be formed or erected within the Jurisdiction of any other 
State; nor any State be formed by the Junction of two or more States, or Parts of 
States, without the Consent of the Leg slatures of the States concerned as well as 
of the I'ongress. 

The Congress shall have Power to dispose of and malce all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
States; and nothing in this Constitution shall be construed as to Prejudice any 
Claims of the United States, or of any particular State. 

Section IF.— The United States shall guarantee to every State in this Union a 
Republican Form of Government, and shall protect each of them against Inva- 
sion; and on Application of the Legislature, or of the Executive (when the Legis- 
lature cannot be convened) against domestic Violence. 

ABTicLB v. 

The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several States, shall call a Convention for pro- 
posing Amendments, which, tn either Case, shall be valid to all Intents and Pur- 
poses, as Part of this Constitution, when rati fled by the Legislatures of three- 
fourths of the several States, or by Conventions in three fourths thereof, as the 
one or the other Mode of Katitlcation may be proposed by the Congress; Provided 
that no Amendment which may be made prior to the Year One Thousand eight 
hundred and eight shall in any Manner affect the flrst and fourth Clauses in the 
Ninth Section of the flrst Article; and that no State, without its Consent, shall be 
deprived of its equal Suffrage in the Senate. 

ABTICLB VI. 

All Debts contracted and Engagements entered into, before the Adoption of 
this Constitution, shall be as valid against the United Status under this Constitu- 
tion, as under the Confederation. 

This Constitution, and the Laws of the United States which s&all be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme L;iw of the Land ; and the 
Judges in every State shall be bound thereby, any Thing in the Couititution or 
Laws of any State to the Contrary notwithstanding. 
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The Senators and Representatives before mentlooed, and the Members of 
the several State Legislatures, and all executive and Judicial Officers, both 
of the United States and of the several States, shall be bound by Oath or 
Affirmation, to support this Constitution; but no religious Test shall ever be 
required as u Qualification to any Office or public Trust under the United 
States. 

ARTICLE VII. 

The ratification of the (inventions of nine States, shall be sufficient for 
the Establishment of this Constitution between the States so ratiflytng the 
same. 

Done in Convention by the Unanimous Consent of the States present the 
Seventeenth Day of September in the Year of our Lord one thousand 
seven hundred and Eighty seven, and of the Independance of the United 
States of America the Twelfth. 

▲BTICXES IN ADDITION TO, AND AMENDMENT OF, THE CONSTITUTION 
OF THE UNITED STATES OF AMERICA, PROPOSED BY CONGRESS, AKD 
RATIFIED BY THE LEGISLATURES OF THE SEVERAL STATES PUR- 
SUANT TO THE FIFTH ARTICLE OF THE ORIGINAL CONSTITUTION. 

ARTICLE I. 

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or 
of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 

ARTICLE II. 

A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear arms, shall not be Infringed. 

ARTICLE III. 

No Soldier shall, in tlmefof peace, be quarted in any house, without the 
consent of the Owner, nor in time of war, but in a manner to be prescribed 
by law. 

ARTICLE IV. 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized. 

ARTICLE V. 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except In 
cases arising in the laud or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor sliall any person be subject for 
the same offence to be twice put in jeopardy of life or limb; nor shall be com- 
pelled ill any Criminal Case to bo a witness against himself, nor be deprived 
of life, liberty, or property, without due process of law; nor shall private 
property be taken for public use, without just compensation. 

ARTICLE VI. 

In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial Jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
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ascertained by law. and to be Informed of the nature and cause of the ac- 
cusation; to be confronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses In his favor« and to have the Assist 
ance of Counsel for his defence. 

ARTICLE Vn. 

In suits at common law, where the value In controversy shall exceed 
twenty dollars, the right of trial by Jury shall be preserved, and no fact 
tried by a Jury shall be otherwise re-examined in any Court of the United 
States, than according to the rules of the common law. 

ARTICLE VIII. 

Excessive ball shall not be required, nor excessive 6nes imposed, nor 
cruel and unusual punishments Inflicted. 

ARTICLE IX. 

The enumeration in the Constitution, of certain rights, shall not be con> 
strued to deny or disparage others retained by the people. 

ARTICLE X. 

The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to 
the people. 

ARTICLE XI. 

The Judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the 
United States by Citizens of another State, or by Citizens or Subjects of any 
Foreign State. 

ARTICLE xri. 

The electors shall meet in their respective States, and vote by ballot for 
President and Vice-President, one of whom, at least, shall not be an inhabi- 
tant of the same State with theinselvcs; they shall name in their ballots the 
person voted for as President, and In distinct ballots tbe person voted for as 
Vice-President, and they shall make distinct lists of all persons voted for as 
President, and of all persons voted for as Vice-President, and of tlie number 
■of votes for each, which lists they shall sign and certify, and transmit sealed 
to the seat of the Government of the United States, directed to the President 
of the Senate;— The President of the Senate shall, in the presence of the 
Senate and House of Representatives, open all the certificates and the votes 
shall then be counted;— The person having the greatest number of votes for 
President, shall be the President, if such number be a majority of the whole 
number of Electors appointed; and if no person have such majority, then 
from the persons having the highest numbers not exceeding three on the list 
of those voted for as President, the House of Representatives shall choose 
immediately, by ballot, the President. But in choosing the President, the 
votes shall be taken by states, the representation from each state having one 
vote; a quorum for this purpose shall consist of a member or members from 
two-thirds of the states, and a majority of all the states shall be necessary 
to a choice. And if the House of Representatives shall not choose a Presi- 
dent whenever the rightof choice shall devolve upon them, before the fourth 
day of March next following, then the Vice-President shall act as President, 
as in the case of the death or other constitutional disability of the Presi- 
dent. The person having the greatest number of votes as Vice-President* 
ahall be the Vice-President, if such number be a majority of the whole 
.number of Electors appointed, and if no person have a majority, then from 
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the two highest numbers on the list, the Senate Hhall choose the Vice-Presi- 
dent; a quorum for the purpose shall consist of two-thirds of the whoi* 
numbt^r of Senators, and a majority of the whole number shall be necessary 
to a choice. But no person constitutionally ineligible to the office of Presi- 
dent shall be eligible to that of Vice-President of the United States. 

ARTICLE XIII. 

Section /.—Neither slavery nor Involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, shall exist. 
within the United States, or any place subject to their Jurisdiction. 

Section /i.— Congress shall have power to enforce this article.by appro* 
priate legislation. 

ARTICLE XIV. 

Section I.— All persons bom or naturalized in the United States, and 
subject to the Jurisdiction thereof, are citizens of the United States and of 
the State wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its Jurisdiction 
the equal protection of the laws. 

Section IT.— Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons 
in each State, excluding Indians not taxed. But when the right to vote at 
any election for the choice of electors for President and Vice-President of 
the United States, Representatives In Congress, the Executive and Judicial 
ofBcers of a State or the members of the Legislature thereof, is denied to any 
of the male inhabitants of such State, being twenty-one years of age, and 
citizens of the United States, or in any way abridged, except for participation 
in rebellion, or other crime, the basis of representation therein shall bo 
reduced in the proportion which the number of such male citizens shall bear 
to the whole number of male citizens twenty-one years of age in such State. 

Section J//.— No person shall be a Senator or Representative in Congress, 
or elector of President and Vice-President, or hold any ofBce, civil, or mili- 
tary, under the United States, or under any State, who, having previously 
taken an oath, as a member of Congress, or as an officer of the United States^ 
or as a member of any State Legislature, or as an executive or Judicial 
officer of any State, to support the Constitution of the United States, shall 
have engaged in insurrection or rebellion against the same, or given aid or 
comfort to the enemies thereof. But Congress may by a vote of two>thlrds 
of each House, remove such disability. 

Section IV.—Tho validity of the public debt of the United States, authoi^ 
ized by law, including debts incurred for payment of pensions and bounties 
for services In suppressing insurrection or rebellion, shall not be questioned. 
But neither the United States nor any StJite shall assume or pay any debt or 
obligation Incurred In aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave; but all such 
debts, obligations and claims sliall be held Illegal and void. 

Section F.— The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article. 

articlf: XV. 

Section /.—The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude. 

Sectinn /f.— The Congress shall have power to enforce this article by 
appropriate^ legislation. 
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